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CURRENT TOPICS. 


A case recently decided by a divided 
court in the English High Court of Justice, 
certainly pushes the doctrine of duress to its 
extremest limits. The mistress of a female 
servant believing her to be enceinie, sent for 
a doctor toexamine her. The servant being 
accused and apprised of tke coming of the 
doctor, denied being in such a condition, and 
remonstrated against being examined. She 
was forbidden to speak by her mistress, and 
told to go to her room. Upon the arrival of 
the doctor, he went to her room to examine 
her, and, upon her remonstrating and crying, 
told her that she must submit, but used no 
threats or force. She finally reluctantly sub- 
mitted. She brought an action for the as- 
sault. The defense maintained that the 
plaintiff had finally consented to the examin- 
ation, and that the assault was therefore 
not actionable. Says Loprs, J.: ‘*The send- 
ing for a doctor by a master or mistress, and 
directing him to examine a female servant, 
without first apprising her, is, in any circum- 
stances, an arbitrary and high-handed pro- 
ceeding, and can not in my opinion be justi- 
fied, unless the servant’s consent is volun- 
tarily given; a submission to what is done, 
obtained through a belief that she is bound 
to obey her master or mistress, or a consent 
obtained through fear of evil consequenc- 
es to arise to herself, induced by her 
master or mistress’ words or conduct, is not 
sufficient. In neither case would the consent 
be voluntarily given; it would be a consent 
in oxe sense, but a consent to which the will 
was no party.’’ Lindley, J., however, who 
tried the case at the Manchester Assizes, 
took a different view of the question, and 
said: ‘‘The plaintiff was not a child; she 
knew perfectly well what she did, and what 
was being done to her by the doctor; she 
knew the object with which he examined her; 
and upon the evidence there is no reason 
whatever for supposing that any examination 
would have been made or attempted, if she 
had told the doctor she would not allow her- 
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self to be examined. Under these circum= 
stances, I am of opinion that there was no 
evidence of want of consent, as distinguished 
from reluctant obedience or submission to 
her mistress’ orders; and that in the absence 
of all evidence of coercion, as distinguished 
from an order which the plaintiff could com- 
ply with or not, as she chose, the action 
cannot be maintained.’? The court being 
equally divided in opinion, the rule for a new 
trial was dropped, and a verdict against the 
doctor permitted to stand. 


The opinion of the judge last quoted, is 
unquestionably, the view most in consonance 
with the current of authorities in this country. 
It must not only appear that there was an at- 
tempt to influence the party’s action by im- 
proper methods, but also that the means 
resorted to were successful, and the act— 
from the consequences of which the party 
pleading duress seeks to be relieved—resulted 
from improper pressure. Fellew v. Gunn, 26 
Mich. 70. Thus it has been repeatedly de- 
cided that a mere threat of criminal prosecu- 
tion will not constitute duress; (Plant v. 
Gunn, 2 Woods, 372; Smith v. Rowley, 66 
Barb. 502; Lands v. Obert, 45 Tex. 539; 
Knapp v. Hyde, 60 Barb. 80); nor a threat 
of lawful imprisonment, (Whitefield v. Long- 
fellow, 13 Me. 146); nora threat by a judg- 
ment creditor to levy execution. Wilcox v. 
Howland, 23 Pick. 167. The essence of the 
duress is the unlawfulness of the thing threat- 
ened. The law will not presume that a party’s 
action can be wrongfully influenced by doing 
that.only which is lawful and right. Eddy v. 
Herrin, 17 Me. 338; Shepard v. Watman, 3 
Cai. (N. Y.) 166. And even where the 
threats were to do an unlawful thing, a party 
will not be relieved from the consequences of 
yielding to them simply on that account. It 
must appear that they were of such a char- 
acter as to excite the apprehension of a per- 
son of ordinary courage. Bosley v. Shaw- 
nee, 26 Ark. 280. A person, who received 
confederateemoney in Richmond, during the 
war of the rebellion, in payment of a debt, 
pleaded that such payment was received 
under duress, he being in fear of the con- 
federate authorities. It was held that such 
circumstances did not constitute duress. 















THE CENTRAL LAW JOURNAL. 











Lester v. Union Manufacturing Co. 3 Th. &C. 
657; s. c. 1 Hun, 288. See, also, Fogg v. 
Union Bank, 4 Baxter (Tenn.) 530. Unless, 
therefore, the pressure, brought to bear upon 
the girl in the above mentioned case, was of 
such a character as to overpower her will, 
and to excite the apprehension of a person of 
ordinary courage, it could not constitute 
duress, and so rob her seeming acquiescence 
in the examination, of its legal effect. 


_— 
4 





We print this week the opinion of Mr. 
Chief Justice Waite in the case of Life Asso- 
ciation of America v. Rundle, and think that 
it will be read with considerable interest by 
the profession, not only on account of the 
entire novelty and importance of the ques- 
tions involved, but because of the clear, 
lucid and pointed manner in which the 
court has dealt with them. ‘The main ques- 
tion in this case is, to a certain extent, iso- 
lated, for we believe that Missouri is the only 
State, in which the superintendennt of insur- 
ance is made by law, the successor of a de- 
funct life insurance corporation, and a trustee 
of its assets. Yet the case is one of consid- 
erable importance as shedding light upon the 
question of what effect is to be given, in 
the tribunals of another State, to the gen- 
eral statutory regulations of the State, where 
the litigant corporation is organized and from 
which it derives corporate existence. The 
position occupied by a superintendent of in- 
insurance, when litigating in the tribunals of 
another State, is altogether different from that 
of an administrator or receiver appointed by 
order of court. Unquestionably such an of- 
ficer has, and in the nature of things can 
have, no legal standing in court by vir- 
tue of his appointment, without the territo- 
rial jurisdiction of the sovereignty, from 
which his authority is derived. Noonan v. 
Bradley, 9 Wall. 394; Wilkins v. Ellett, 9 
Wall. 742. But in the case in question, 
a superintendent of insurance is held not to 
be merely an officer of court, but an officer of 
the State, deriving his authority and rights 
from the statutes of the State. The court 
further holds that the statutes creating the 
office, and prescribing the duties of such of- 
ficer and investing him, as trustee for cred- 
itors, with the legal title to the assets of a 








life insurance cgrporation upon its dissolu- 
tion, are in effect part of the charter of such 
corporation, and must be recognized with 
full force and effect wherever the corporation 
is recognized as a legal entity. 
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An interesting decision on the subject of 
criminal negligence comes to us in a recent 
number of one of our English exchanges. 
Three persons, practising with a rifle at a 
target, fired shots in turn. One of these 
shots killed a boy in a tree behind the target, 
but it was uncertain by which of the three 
persons this shot was fired. In the line of 
fire and within range of the rifle, were four 
highways, but no special precautions had 
been taken. The court held that all three 
persons were rightly convicted of man- 
slaughter. Said Lord Cotermner, C. J.: ‘I 
think that this conviction should be affirmed, 
on the principle that if a person will do that 
which, though not necessarily unlawful, is 
dangerous, and if he do it without proper 
precautions, and so injures another person, 
he is guilty of a criminal act towards that 
person. This would make it clearly man- 
slaughter in one of these defendants, if we 
knew which it was who killed the boy. But I 
think that in this case the three were so 
far participating in the commission of 
the dangerous act, that the conviction 
should be supported against all three.’’ 
This decision, though rather startling at first 
blush, because of the absence of criminal in- 
tent on the part of the prisoners, is in exact 
accord with the principles laid down in the 
books. ‘‘Every act of gross carelessness, 
even in the performance of what is lawful, 
and a fortiori, of what is not lawful, and 
every negligent omission of a legal duty, 
whereby death ensues, is indictable either as 
murder or mansliugtiter.’’ 1 Bishop on Crim- 
inal Law, § 314; and see Ann v. State, 11 
Humph. 159; United States v. Freeman, 4 
Mason, 505; United States v. Warner, 4 
McLean, 463. ‘‘The doctrine in general 
terms is, that wherever there is a legal duty, 
and death comes by reason of any omission 
to discharge it, the party omitting is guilty 
of a felonious homicide.’’ 2 Bishop on Crim- 
inal Law, § 659; see 1 Russ. on Crimes, 526; 
2 Wharton on Criminal Law, §§ 1,002-1,018 
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THE CONSTITUTIONALITY OF LOCAL 
OPTION LAWS. 





In an article contributed to this journal 
some time since,! the writer, after reviewing 
the subject somewhat at length, arrived at the 
conclusion that the local option laws are un- 
constitutional. The article seems to have 
been suggested by the efforts that were then 
being made in the State of Ohio, to induce 
the legislature of that State to enact a law of 
this character. The conclusion, as embodied 
in the writer’s words, was as_ follows: 
**Whether we look at this question in the light 
of the overwhelming analogy furnished by the 
decided weight of judicial authority in this 
and other States, or whether we confine it to 
the plain text of the Constitution of Ohio, it 
seems difficult to reach any conclusion other 
than that the scheme of local option, as it is 
now urged upon the legislature and the pub- 
lic of the State, will be found rydically and 
fundamentally defective when brought to the 
decisive test of judicial scrutiny.’’ We sin- 
cerely doubt whether ‘‘the decided weight of 
judicial authority’’ is quite so ‘‘overwheim- 
ing’’ in its character, as the writer seems to 
have supposed. It certainly is not so ‘‘over- 
whelming,’’ as to render it ‘‘difficult to reach 
any conclusion other than that the scheme’’ 
was unconstitutional. The writer has evi- 
dently over-estimated his difficulties, and mis- 
taken the weight of authority. In the course 
of the article referred to, Mr. Justice Cooley is 
quoted to the following effect: ‘‘If the decision 
of this question is to depend upon the weight of 
judicial authority up to the present time, it 
must be held that there is no power to refer 
the adoption or rejection of a general law to 
the people of the State, any more than there 
is to refer it to any other authority. The pre- 
vailing doctrine in the courts appears to be 
that, except in those cases where, by the Con- 
stitution, the people have expressly reserved 
to themselves a power of decision, the func- 
tions of legislation cannot be exercised by 
them, even to the extent of accepting or re- 
jecting a law which has been framed for their 
consideration.’’2 There is no doubt of the 
perfect correctness of the propositions thus 
laid down by the learned Chief Justice of 


110 Cent. L. J. 203. 
2 Const. Lim. p. 1@3. 








Michigan, who 
‘twithout doubt the foremost constitutional 


has been worthily styled 
lawyer of the country,’’ and whose elevation 
to the bench of the Supreme Court of the 
United States would he hailed by the profes- 
sion of the whole country as a most fitting 
recognition of his sound learning, great abil- 
ities and perfectly spotless character. But it 
will not do to infer that, because the proposi- 


tions above quoted are unquestionably 
correct, therefore, a local option law is 
unconstitutional. The learned justice was 


not referring to such laws, but to what is un- 
questionably a maxim of constitutional law, 
that the power to make laws eannot be dele- 
gated. Ina subsequent part of the treatise 
from which the quotation was taken, occurs 
this passage: ‘‘We think that at this time 
the clear weight of authority is in support of 
legislation of this nature, may known 
as local option laws.’’? 

The difficulty of enforcing a prohibitory 
liquor law, has mainly consisted in the gen- 
eral apathy which has prevailed in reference 
to the subject. It is impossible to strictly en- 
force a law against which public opinion is 
arrayed. And prohibitory liquor laws have 
not been sustained with the heartiness and 
unanimity which their advocates have hoped 
for. This has been the strong argument 
against their enactment. If it is not deemed 
wise to enact a general prohibitory liquor law, 
for the reason that it will not be enforced in 
the greater part of tne State, as its opponents 
claim ; yet, what reason is there against pro- 
hibiting the traffic in those portions of the 
State in which public opinion is so aroused 
against it as to demand protection against its 
evils by its suppression? If the people of a 
municipality are in favor of the law, there is 
no doubt but that it can be enforced in that 
particular municipality ; and there is no rea- 
son why they should not be allowed to protect 
themselves against the well-known evils to 
which it exposes them. For this reason, many 
of the States, whose legislatures have been 
unwilling to pass a general prohibitory law, 
suppressing the traffic throughout State lim- 
its, have, nevertheless, passed these local op- 
tion laws, which put it within the power of the 
subdivisions of the State to suppress the traf- 
fic, provided a majority of the electors are in 
favor of so doing. 


3 Ibid. 162. 
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The great question is, are these laws consti- 
tutional? There is no doubt but that their 
constitutionality has been very seriously ques- 
tioned. Neither isthere any doubt but that, 
in numerous instances, such laws have been 
held unconstitutional, as involving a delega- 
tion of power. The legislature of Delaware, 
at an early day, enacted a law authorizing the 
citizens of the several counties of that State, 
to determine whether the retail of intoxicating 
liquors should be permitted within their re- 
spective territorial limits. ‘The act provided 
for holding an election, and for the submis- 
sion to the voters of the question of license or 
no, license, declaring that it should not be 
lawful for any person to retail intoxicating 
liquors within such county thereafter, if a 
majority of the votes cast should be found to 
be against license. The court of errors and 
appeals, in Rice v. Foster,* decided in 1847, 
held that the law was void, as being an un- 
constitutional delegation of the law-making 
power. At about the same time, a similar 
question was raised as to the validity of alike 
statute passed by the legislature of Pennsyl- 
vania, and the courts of that State, in Parker 
v. Commonwealth,® adjudged the law uncon- 
stitutional, for reasons similar to those which 
prevailed in Delaware. In 1855, the Supreme 
Court of Iowa, in Santo v. State,® held a local 
option law unconstitutional. ‘‘The General 
Assembly cannot legally submit to the peo- 
ple,’’ said the court, ‘‘the proposition whether 
an act should become a law or not; and the 
people have no power, in their primary or in- 
dividual capactity, to make laws. They do 
this by representatives. There is no doubt of 
the authority of the legislature to pass an 
act to take effect upon a contingency. But 
what is a contingency in this sense and 
connection? It is some event independ- 
ent of the will of the law-muking power 
as exercised in making the law, or some 
event over which the legislature has not 
control. For instance, the embargo laws 
and their cessation were made to depend up- 
on the action of foreign powers in relation to 
certain decrees. The will of the law-maker is 
not a contingency in relation to himself. It 
may be such in relation to another and exter- 
nal power, but to call it so in relation to him- 


44 Harr. 479. 
56 Pa. St. 507. 
62 Clarke, 203. 








self, is an abuse of language. Now, if the 
people are to say whether or not an act shall 
become a law, they become, or are put in 
the place of the law-maker. And here is 
the constitutional objection. Their will is 
not a contingency upon which certain things 
are, or are not to be done under the law; 
but it becomes the determining power 
whether such shall be the law or not.’’ 
The same court, in 1857, in Geebrick v. 
State,7 and again in 1871, in State v. Weir,® 
made a similar ruling. The Supreme Court 
of Indiana, in Maize v. State,9 decided at an 
early day, reached a similar conclusion as to 
the unconstitutionality of a local option law 
which had been submitted to the people! The 
Supreme Court of Michigan, in People v. 
Hawley,! was equally divided upon the ques- 
tion. So that it must be conceded that the 
early decisions upon this subject were de- 
cidedly opposed to the validity of these enact- 
ments. But the recent decisions, with the 
exception of Ex parte Wall," decided in 1874, 
are as decidedly in favor of their validity, and 
leave no room for doubt but that such laws 
may be constitutional. This change of ruling 
is due somewhat to a change in the mode in 
which the law itself is drawn, as will be here- 
after pointed out. And it is worthy of note, 
that in the recent case of Ex parte Wall, the 
California court was divided in opinion,—three 
of the judges holding that the law was uncon- 
stitutional, while the other two were equally 
as decided in favor of its constitutionality. 
But in 1873, the Supreme Court of Indiana 
sustained the constitutionality of a law which 
attained the same end as the ordinary local 
option law, and which is so peculiar in its 
character as to merit attention. This statute 
provided that it should be unlawful to sell 
without a permit from the county com- 
missioners, and required every person de- 
siring such permit, to file his application in 
writing with the auditor of the proper county, 
not less than twenty days before the first day 
of the term of any regular session of the 
board of county commissioners. This appli- 
cation had to be signed, not merely by the 
applicant, but also by a majority of the legal 


75 Clarke, 491. 
8 33 Iowa, 134. 
94Ind. 842. 
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voters living in the same ward with the appli- 
cant, if in a city, or in the town, if in an in- 
corporated town or township. The court saw 
no objection to the act, as ‘‘it was enacted in 
the usual form of enacting laws, and was de- 
clared by the legislature that it should be in 
force from and after its passage.’’!2_ So the 
Supreme Court of Pennsylvania, which, as we 
have seen, adjudged a local option law void 
in 1847, did, in 1873, in Locke’s Appeal,! 
adjudge a local option law valid. This last 
act prohibited sale without license, and author- 
ized the voters of a municipal district to de- 
cide at an election for or against granting 
license; and provided that in case the elec- 
tion went against license, the issuing of the 
license should be unlawful. In passing upon 
the constitutionality of this statute, the court 
said: ‘*What did the legislature in this sec- 
tion submit to the people, and what did they 
not submit? This is quite as clear as any 
other part of the act. Each elector is to vote 
a ticket for license, or against license. He is 
allowed by the law to say, ‘I am for the 
issuing of license,’ or ‘I am against the issu- 
ing of licenses;’ and thus to express his 
judgment or opinion. But this was all he 
was permitted by law to do. He declared no 
consequences, and prescribed no rule result- 
ing from his opinion. Nor does the majority 
of votes declare a consequence. ‘The return 
of a majority is but of a mere numerical 
preponderance of votes, and expresses on- 
ly the opinion of the greater number of 
electors upon the expediency or inexpe- 
diency of licenses in this ward. When 
this is certified by the return, the legis- 
lature, not the voters, declare ‘it shall (or it 
shall not) be lawful for any lieense to issue 
for the sale of spirituous liquors.’ Thus it is 
perfectly manifest this law was not made, 
pronounced or ratified by the people; and the 
majority vote is but an ascertainment of the 
public sentiment—the expression of a general 
opinion, which, as a fact, the legislature have 
made the contingency on which the law shall 
operate. When the law came from the halls 
of legislation, it came a perfect law; man- 
datory in all its parts, prohibiting in this 
ward the sale of intoxicating liquors without 
license ; commanding an election to be held 
every third year to ascertain the expediency 


12 Groesch vy. State, 42 Ind. 567. 





of issuing licenses, and when the fact of ex- 
pediency or inexpediency shall have been re- 
turned, commanding that licenses shall issue 
or shall not issue.’’ 

The Supreme Court of Iowa, which, as we 
have seen, had held a local opinion law uncon- 
stitutional, upheld in Dalby v. Wolf,!* decided 
in 1862, this same distinction, and sustained 
the constitutionality of a law authorizing the 
people of the several counties +o decide by a 
majority vote whether swine and sheep 
should be restrained from running at large. 
The court said that counsel utterly misap- 
prehended the scope and spirit of the de- 
cisions in Iowa and other States, which held 
that the legislature could not refer to the 
people the question, whether a particular act 
should become a law, and declared that in 


all the cases which had been referred to, the 
question submitted had been, whether or not 
a proposed law should become operative. 
For instance, in one law it was provided as 
follows: ‘‘The electors shall determine by 
ballot at the annual election to be held in 
November next, whether this act shall or shall 
not become a law,’’ and if a majority voted 
against it, then it was to be void, but if a 
majority favored it, then it was to take effect 
from aday named. As the law in question 
was not obnoxious to this objection, it was 
sustained. ‘‘The popular will is expressed 
under and by virtue of a law that is in force 
and effect, and the people neither make nor 
repeal it. They only determine whether a 
certain thing shall be done under the law, and 
not whether said law shall take effect. The 
law had full and absolute vitality when it 
passed from the hands of the legislature.’’!® 

In 1872 the constitutionality of a local 
option law was sustained in New Jersey, in 
State v. Court of Common Pleas. This 
law provided that it should be lawful for per- 
sons duly qualified to determine by ballot 
whether license should be granted. That ifa 
majority of the votes cast were for no license, 
it should not thereafter be lawful to grant 
any such license until otherwise decided by a 
centrary vote at some subsequent town meet- 
ing; that from and after the passage of the 
act, it should not be lawful for any person 
within said township, without a license, to sell 

13 72 Pa. St. 491. 


14 14 Iowa, 228. 
15 86 N. J. Law, 72. 
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intoxicating liquors, etc. The court con- 
ceded that the law could not be sustained if 
it involved a delegation of the law-making 
power, and said: ‘‘The will of the legislature 
must be expressed in the form of a law by 
their own acts. If it is left to the contin- 
gency of a popular vote to pronounce 
whether it shall take effect, it is not the will 
of the law-makers, but the voice of their 
constituents which molds the rule of action. 
* * * * The test will be whether this 
enactment, when it passed from the hands of 
the law-giver, had taken the form of a com- 
plete law. It denounces as a misdemeanor 
the selling of liquor without license ; so far it 
is positive and free from any contingency. 
It left to the popular vote to determine, not 
whether it should be lawful to sell without 
license, but whether the contingency should 
arise under which license might be granted. 
* * * * The legislature has pronounced 
what the law shall be, and it can not be, and 
is not, abrogated, changed or altered by the 
popular expression.’’ 

In 1875 the Supreme Court of Maryland 
also sustained the constitutionality of a local 
option law, in Fell v. State.4° The act pro- 
vided: 1. For an election to be held on a certain 
day, at which the voters of the several elec- 
tion districts, in the counties named in the act, 
should cast their ballots ‘‘for the sale of 
spirituous or fermented liquors,’’ or ‘‘against 
the sale’’ of such liquors. 2. That if it should 
be found that a majority of the votes in any 
district had been cast against the sale of 
such liquors, then it should not be lawful for 
any person to sell such liquors in said district. 
3. A penalty was prescribed for the violation of 
the act. 4. It was provided that the act should 
take effect immediately after it should have 
been determined by a majority of the people in 
any such district that such sale should not be 
made. ‘‘Now, what has been delegated to the 
voters,’’ asked the court, ‘‘by this act of 
assembly? Certainly not the power to make 
the law, or to repeal existing laws. They are 
called on by the first section simply to ex- 
press, by their ballots, their opinion or senti- 
ments as to the subject-matter to which the 
law relates. They declare no consequences, 
prescribe no penalties, and exercise no legis- 
lative functions. The consequences are de- 


16 42 Md. 71. 








clared in the law, and are exclusively the re- 
sult of the legislative will. The act of the 
assembly is a perfect and complete law, as it 
left the halls of legislation and was approved 
by the governor; but by its terms it was 
made to go into operation in any district, 
upon the contingency of a majority of the 
legal voters within the district being ascer- 
tained to be in favor of the prohibition con- 
tained in the second section.’’ 'The law was 
thereupon upheld. In this same year the Su- 
preme Court of Connecticut sustained one of 
these laws, in State v. Wilcox.” This law 
prohibited the sale of liquors without a 
license, and authorized the county commis- 
sioners to grant licenses upon the recommend- 
ations of the selectmen of the town. But 
the law also provided that any town might, at 
its annual meeting, by ballot prohibit the 
selectmen from making such recommend- 
ations. The court thought that such a law 
did not involve a delegation of legislative 
power to the people, to the county commis- 
sioners, or to the selectmen, but that it was a 
perfect and complete enactment as it came 
from the hands of the law-making power. 
‘Licenses may be granted by the county 
commissioners to suitable persons, if recom- 
mended by a majority of the selectmen, and 
the towns may instruct their selectmen not to 
recommend any persons. But these are not 
legislative powers. They are police regula- 
tions, quite fit and proper to be exercised by 
municipalities, county commissioners, or 
boards of selectmen, for the protection of the 
morals and health, and the promotion of the 
prosperity of their localities.’’ 

And this brings us to the consideration of 
another reason which has of late been as- 
signed to sustain the constitutionality of these 
local option laws. It is conceded that the 
legislature can empower municipal corpora- 
tions to regulate or prohibit the traffic in in- 
toxicating liquors,as it shall deem for the best 
interests of their respective municipalities. 
If the common council of a city, or the super- 
visors of a county, can be invested with this 
discretionary power of establishing suitable 
police regulations, why not empower the peo- 
ple themselves to determine the question of 
license or no license? A trust can not be 
delegated to one body rather than another ; 


17 42 Conn. 364. 








Rm er WY 





wore iia: 5 ete At EE i leh Ne a ™ - i Sa 
THE CENTRAL LAW JOURNAL. 127 








and if it is not an unconstitutional delegation 
of legislative power, an abrogation of the 
trust reposed in the law-making power, to 
enact that a common council of a city may 
make proper police regulations in reference 
to this subject, how can it be unconstitutional 
to invest the people themselves with this 
power ? If the one does not involve an abroga- 
tion of the trust, it is submitted that the other 
does not. This is the view taken of this ques- 
tion by the Supreme Judicial Court of Massa- 
chusetts in Commonwealth v. Bennett,!® de- 
cided in 1871. In this case the law author- 
ized the inhabitants of any city or town at 
any annual election, to vote for or against the 
sale of spirituous or intoxicating liquors, and 
provided that, in case the vote was against 
such sale, then the sale should be pro- 
hibited in such city or town. Counsel urged 
upon the court the unconstitutionality of the 
act, upon the theory that it involved a dele- 
gation of power. The answer of the court 
was: ‘‘We can see no ground for such a 
position.”’ ‘It is equally within the power 
of the legislature to authorize a town by vote 
of the inhabitants, or a city by vote of the 
city council, to determine whether the sale of 
particular kinds of liquors within its limits 
shall be permitted or prohibited.’’ The court 
thought that although this subject was not 
embraced within the ordinary power to make 
by-laws and ordinances, it nevertheless fell 
within that class of police regulations which 
might properly be entrusted to municipal au- 
thority by express legislative enactment. 
This case has been subsequently followed by 
the same court in Commonwealth v. Dean.!9 

The same doctrine has been recently an- 
nounced by the Supreme Court of Minnesota, 
in State v. Cooke.2° The legislature of that 
State had passed an act providing that the 
legal voters of Rochester should have the 
right to vote upon and determine for them- 
selves the question, whether license for the 
sale of intoxicating liquors within that mu- 
nicipality should be granted or not. The 
power to make such a prohibition had for- 
merly been vested in the common council. 
The court, in sustaining the constitutionality 
of the act, said: ‘‘When the legislature con- 
fers any power upon a municipal corporation, 


18 108 Mass. 27. 
19 110 Mass. 357. 
20 24 Minn. 247. 





it may prescribe by whom the power shall be 
exercised, by a particular officer or set of 
officers, or by the electors at large; and the 
removal of the power in question from the 
council to the legal voters was unquestion- 
ably valid.’’ 

The conclusion is irresistible, that a local 
option law is by no means an unconstitutional 
measure ; that the late decisions must be re- 
garded as having definitely decided the ques- 
tion, that such laws are to be upheld by the 
courts. To our mind the reasoning of the 
Massachusetts and Minnesota cases is highly 
satisfactory, and seems conclusive of the 
whole matter. The same theory, too, is ad- 
vanced in the case cited from New Jersey, 
and we have no doubt, will commend itself 
to the judgment of courts, as the question 
may arise hereafter. 

Henry Wave Rocers. 


THE NATURE AND EFFECT OF A QUIT- 
CLAIM DEED. 

The character and effect given to a deed of re- 
lease and quit-claim in this country, are peculiarly 
American. In England, a deed of release, under 
general principles of law, can never operate as a 
conveyance in a technical sense, unless the party 
taking such deed is in possession of the land, and 
then the deed merely operates to enlarge the es- 
tate, whatever it may be. It could never operate 
as an enlargement of the estate, unless the re- 
leasee had an estate of some kind to be enlarged,— 
such as possession or some other interest or estate 
in the land which qualified him for receiving or 
availing himself of the rights or benefits relin- 
quished. Burton Real Prop. 15; Shep. Touch. 
320; Kerr v. Freeman, 33 Miss. 292; Rowe v. 
Beckett, 30 Ind. 162; Branham v. Mayor, 24 Cal. 
606; Bennett v. Irwin, 3 Johns. 363. There, in 
order to give effect to the deed of release as a 
conveyance, it is first necessary to execute a lease, 
(or bargain and sale for a limited period), which, 
by force of the statute of uses, puts the lessee or 
bargainee in possession; and being thus in posses- 
sion, although by a mere fiction, the release oper- 
ating by way of enlargement of the estate, is 
effectual to transfer the entire title. In Hall v. 
Ashby, (9 Ohio, 96), the court say: ‘‘So artificial 
a machinery, for the purpose of effecting an ob- 
ject so very simple, has never been considered 
necessary in this State.”’ It is true that in En- 
gland, as well as in this country, courts have gone 
very far in modifying the rules of conveyance, 
both those of the common law and those which have 
their effect from the statute of uses, so as to give 
effect and operation to the deeds of parties, rather 
according to the manifest intent, than according 
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to the force of the particular words used to 
effect the conveyance. Thus, where it is manifest 
from the efficient words of conveyance used, that 
it was intended and understood that the estate 
should pass in one way, as by feoffment, bargain 
and sale, covenant to stand seized, or release, 
but some of the circumstances are wanting, which 
by the rules of law are necessary to pass the estate 
in that form, and it cannot pass; yet, if all the 
circumstances exist which are sufficient to pass 
the estate in another form, it will pass, notwith- 
standing the words used are not properly adapted 
to that purpose. Under this rule, in the time of 
Lord Mansfieid, a release was construed to operate 
as a grant of a reversion, in order to effectuate 
the intention of the parties. Goodtitle v. Bailey, 
Cowp. 597. Upon the same principle, it has been 
held that ‘‘a release to one not in possession, if 
made for a valuable consideration, will be con- 
strued to be a bargain and sale, or other lawful 
conveyance, by which the estate may pass.” 
Pray v. Pierce, 7 Mass. 381. The words: ‘“‘remise, 
release and forever quit-claim,’’ will raise a use 
by way of bargain and sale, which, by force of the 
statute of uses, becomes operative to pass the title. 
Jackson v. Fish, 10 Johns. 456. So, under partic- 
ular circumstances, words of release may avail as 
a covenant to stand seized. Roe v. Traumar, 2 
Wils. 75. See Shep. Touch. (Prest. Ed.) 91. But 
in this country, a quit-claim deed has come to be 
regarded as a substantive mode of conveyance, 
and is as effectual for the purpose of transferring 
the title or interest of the releasor, as a deed with 
full covenants,—although the releasee has no prior 
interest in or possession of the land. Hall v. Ash- 
by, 9 Ohio, 96; McConnell v. Reid, 4 Scam. 117; 
Hamilton v. Doolittle, 27 Ill. 478; Kerr v. Free- 
man, 33 Miss. 292; Rogers v. Hillhouse, 3 Conn. 
398; Dart v. Dart, 7 Conn. 255: Sherwood v. Bar- 
low, 19 Conn. 471; Potter v. Tuttle, 22 Conn. 512; 
Jackson v. Bradford, 4 Wend. 619; Gazley v. 
Price, 16 Johns. 267; Ketchum v. Everston, 13 
Johns. 359; Brown v. Jackson, 3 Wheat. 452; 
Touchard v. Crow, 20 Cal. 150; Sullivan v. Davis, 
4 Cal. 291; Downer v. Smith, 24 Cal. 123; Carpen- 
tier v. Williamson, 25 Cal. 168; Rowe v. Beckett, 
30 Ind. 162; Bogy v. Shoab, 13 Mo. 380; Kyle v. 
Kavanaugh, 103 Mass. 359. The distinction, it 
will be observed, is this—in England, under such 
circumstances, a release deed will not pass the 
title; though if the necessary facts exist, it may 
be construed to operate in some other mode known 
to the law, in order that the estate may pass. In 
this country, a deed of release and quit-claim is 
regarded, in and of itself, as an effectual mode of 
conveying an independent title, and without the 
aid of construction. In Ely v. Stannard, (4 Conn. 
533; and see Hall v. Ashby, 9 Ohio, 96), the Su- 
preme Court of Connecticut say: ‘A quit-claim, 
or release deed, is one of the reguiar modes of 
conveying property known to the law, and it is 
almost the only mode in practice, where a party 
sells property and does not wish to warrant the 
title.’ This is probably true in practice, if not in 





theory, in all of the States. And in some States 
such deeds are expressly declared by statute to be 
effectual for the purpose of conveying land. 
Minn. Stat. at large, 1873, vol. 1, ch. 35, § 4; Me. 
Rev. Stat. 1871, ch. 73, § 14. 

But a quit-claim deed will not operate to con- 
vey an after-acquired title. ‘The general doc- 
trine prevailing in the United States is, that no 
estate can be passed by the ordinary terms of a 
deed, unaccompanied with covenants of warranty, 
which is not vested in interest at the time; and 
that estates subsequently acquired, whether by 
purchase or descent, are unaffected by such pre- 
vious conveyance in the hands of the grantor, or 
those claiming under him. This general doctrine 
is, however, subject to this qualification,—that 
where it distinctly appears from the face of the 
instrument, without the covenant of warranty, 
either by recital or otherwise, that the intent of 
the parties was to convey and receive, reciprocal- 
ly, a certain estate, the grantor will be estopped 
from denying the operation of the deed according 
to such intent.’’ Clark v. Baker, 14 Cal. 612; Van 
Rensseler v. Kearney, 11 How. 297. It seems to 
have been uniformly held, that a quit-claim deed, 
in the usual form, will not estop the grantor from 
asserting an after-acquired title,—it does not pur- 
port to convey an indefeasible estate, and passes 
only such title as the grantor has at the time of its 
execution—a title afterwards acquired will not, 
therefore, inure to the benefit of the grantee. 
Bogy v. Shoab, 13 Mo. 380; Jackson v. Weidman, 
1 Cow. 613; Bell v. Twilight, 6 Foster, 401; Mc- 
Cracken v. Wright, 14 Johns. 193; Woodman v. 
Hubble, 9 Cow. 613; Comstock v. Smith, 13 Pick. 
116; Miller v. Ewing, 6 Cush. 34; Simpson v. 
Greeley, 8 Kan. 586; Young v. Clippinger, 14 
Kan. 150; Van Rensseleer v. Kearney, 11 How. 
$22; Field v. Columbet, 4 Sawyer, 523. Though 
it has been held, that if a party, having the equi- 
table title to land, and being entitled to the legal 
title, conveys the same by a quit-claim deed, and 
subsequently acquires the legal title, it will inure 
to his grantee. Welch v. Dutton, 79 Ill. 467. See 
Thompson v. Spencer, 50 Cal. 532. But this rule 
is, doubtless, confined to cases in which the doc- 
trine of relation is applicable. See Bogy v. Shoab, 
13 Mo. 380. That rule, now well understood, and 
applied to protect purchasers is, that ‘‘*where 
there are diverse acts concurrent to make a con- 
veyance, estate or other thing, the original act 
shall be preferred, and to this the other acts shall 
have relation.’ Viner’s Abr., Tit. Relation, 290; 
Cruise on Real Prop., vol. 5, pp. 510, 511; see Jack- 
son v. Ramsey, 3 Cow. 75; Landers v. Brant, 10 
How, 372; French v. Spencer, 21 How. 228. It 
may be remarked here, that a quit-claim deed 
passes to the grantee the covenants running with 
the land, unless there be words limiting the con- 
veyance. Any conveyance which is sufficient to 
pass the land, will pass the covenants attached to 
it. Brady v. Spurck, 27 Ill. 478. 

Some of our courts, following up the idea that 
a quit-claim deed does not purport to convey an 
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indefeasible estate, have announced the doctrine 
that such a conveyance will not entitle one who 
claims under it to the rights of a bona fide pur- 
chaser without notice. ‘It passes the title as the 
grantor held it, and the grantee takes only what 
the grantor could lawfully convey.*’ Oliver v. 
Piatt, 3 How. 363; May v. LeClaire, 11 Wall. 232; 
Martin v. Brown, 4 Minn. 291; Everest v. Ferris, 16 
Minn.26; Marshall v. Roberts,18 Minn.408 ; Smith’s 
Heirs v. Bank of Mobile. 21 Ala. 124; Ridgeway 
v. Holliday, 59 Mo. 455: Meritt v. Meritt, 62 Mo. 
150; Rogers v. Burchar!, 34 Tex. 452; Watson 
v. Phelps, 40 Iowa, 489; Smith v. Dunton, 42 
Iowa, 48; Springer v. Bartle, 46 Towa, 688. In 
Minnesota this doctrine is attributable to the stat- 
ute, which is construed to limit the estate con- 
veyed by a quit-claim deed to such as the grantor 
has a legal right to convey. Martin v. Brown, 
supra. With this exception the cases holding 
that view appear to rest upon the dicta of Judge 
Story in Oliver v. Piatt, supra, where the point 
was merely alluded to by the learned judge, by 
way of argument, it not being regarded as es- 
sentially decisive of the case. In Springer v. 
Bartle, 46 Iowa, 688, Severs, J., in delivering 
the opinion of the court, cites the earlier cases 
upon the point in that State,and says: ‘These 
decisions meet our approbation, and we are un- 
willing to take, at this late day, the time and 
space requisite to vindicate their correctness.” 
Unfortunately we have been unable to find that 
any one taking this view of the question, has 
taken the trouble to explain the theory on which 
itis founded. It has been intimated, it is true, 
that this conclusion follows, as a matter of course, 
the doctrine that a quit-claim deed does not pur- 
port to convey an indefeasible estate, and that an 
after-acquired title does not inure to the grantee 
under it. See Ridgeway v. Holliday, 59 Mo. 455, 
which cites Bogy v. Shoab, 13 Mo. 380. We do 
not so understand the law. In order to operate 
as an estoppel against the grantor, it must appear 
on the face of the instrument, that a certain es- 
tate was intended to be conveyed, and he will not 
then be permitted to deny the operation of the 
deed according to such intent. Although it does 
not appear on the face of a deed that an indefea- 
sible estate was intended to be conveyed, this 
does not necessarily prove the converse, i. ¢., that 
the instrument shows an intention not to convey 
an indefeasible estate. And it seems to the 
writer to be manifestly inconsistent to recognize 
a quit-claim deed 2s a regular mode of conveying 
an independent title, and at the same time to 
hold that it implies the lack of such a title in the 
grantor. While it would be equally inconsistent 
to allow a quit-claim deed to have the effect to 
pass such a title, unless it is recognized as a regu- 
lar mode of conveyance. 

There is a large class of cases which are often 
cited indiscriminately in support of the above 
proposition, and in which the distinction is not 
always clearly defined, but which, we think, rest 
upon an entirely different basis. We refer to 





those cases in which the conveyance is in terms 
restricted to ‘‘the right, title and interest” of the 
grantor. It is claimed in such case that, ‘the 
very terms of the deed are notice’’ of the prior 
rights of others. Marshall v. Roberts, 18 Minn. 
405; Bogg v. Paulk, 42 Me. 517; Morse v. God- 
frey, 3 Story’s C. C. 365. 

If this point is well taken, which we do not 
propose to stop here to discuss, it applies equally 
as well to any other kind of a conveyance as to a 
quit-claim deed. See Hope v. Stone, 10 Minn. 
152; Butcher v. Rogers, 60 Mo. 138. Some of the 
cases which maintain the doctrine that the gran- 
tee in a quit-claim deed is not entitled to be con- 
sidered a bona fide purchaser without notice, ap- 
pear to place it upon the ground, that such a con- 
veyance passes to the grantee no greater interest 
than the grantor held in the premises. From 
which it is assumed that the grantee can acquire 
no rights under it, except such as belonged to the 
grantor and which he might lawfully convey. 
And this would seem, at the first thought, to be 
sound reasoning: but when we come to examine 
it, it resolves itself back to the original proposi- 
tion, 7. e., do the terms of the conveyance give 
notice of prior interests? Or else it rests solely 
upon the question, whether the grantee in a con- 
veyance can acquire rights which were not trans- 
ferred to him from the grantor. The latter ques- 
tion has frequently been raised, both as to pur- 
chasers at sheriff’s sale, and as between a bona fide 
purchaser, from an heir and one holding under a 
former unregistered deed from the ancestor. 
Some courts, holding the deed of the ancestor 
effectual to divest him of the title, maintain that 
he had no estate at his deeease which could de- 
scend to his heir; and that the heir never having 
had any estate in the land, a deed from him could 
not take effect to defeat the title of the grantee of 
his ancestor. Hill v. Meeker, 24 Conn. 211; Har- 
lan v. Seaton, 18 B. Mon. 312, and cases cited. 
It has also been held that, as the purchaser at 
execution sale takes only the right title and in- 
terest of the debtor, he takes the estate subject to 
all the equities with which it was charged in the 
hands of such debtor. Morgan v. Morgan, 3 
Stew. (Ala.) 383; Kelly v. Mills, 41 Miss. 267. 
But the current of authority is decidedly opposed 
to this view of the law. As to purchaser from an 
heir see Powers v. McFerron, 2 8. & R. 47; Earle 
v. Fiske, 103 Mass. 491; Vaughn v. Greer, 38 Tex. 
530; Kennedy v. Nerthrup, 15 Ill. 148; Young- 
blood v. Vastine, 46 Mo. 239; Stone v. Bartlett, 
46 Me. 438; McCullough v. Endaly, 3 Yerg. 
(Tenn.) 346. As to purchasers at sheriff's sale see 
Rungan v. McClellan, 24 Ind. 165; Evans v. Mc- 
Gleason, 18 Iowa, 150; Ford v. Vance, 17 Iowa, 
94; Severy v. Browning, 18 Iowa, 246; Waldo v. 
Russell, 5 Mo. 387; Davis v. Owensby, 14 Mo. 170; 
Draper v. Bryson, 26 Mo. 108; Stilwell v. Mc- 
Donald, 39 Mo. 282; Potter v. McDowell, 43 Mo. 
93; Dean v. Richman, 13 N. J. L. 43; Garwood 
v. Garwood, 9 N. J. L. 193; Scribner v. Lock- 
wood, 9 Ohio, 184; Jackson v. Post, 15 Wend. 
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588; McNitt v. Turner, 16 Wall. 352; Miles v. 
King,5 8S. C. 146. It is a familiar rule, that 
when the fault or misfortune of one has caused a 
loss to another, he whose fault or misfortune it is 
to have caused the loss must bear its consequen- 
ces. It is upon this rule that the rights of a bona 
jide purchaser without notice rest, and not that 
he acquires by the conveyance any greater rights 
than his grantor had in the premises. Since the 
abolition of the tortuous operation of a feoffment, 
there is, we apprehend, no form of conveyance by 
which a grantor can convey a greater estate than 
he himself holds in the premises conveyed. 

The covenants in a deed constitute no part of 
the conveyance, but are separate contracts; the 
title passes independent of them. What effect 
then should they have upon the right of the gran- 
tee to be considered a bona jide purchaser without 
notice? We can conceive of none, except that, 
by explaining the grant, they might indicate an 
intention to convey « fee-simple title, and thus 
negative the idea of notice to the grantee of ex- 
isting rights or equities in others. And in the 
same way, perhaps, a covenant against the 
grantor and those claiming under Lim only, might 
be construed to limit the terms of the grant to the 
right title and interest of the grantor. The rela- 
tive effect of the covenants upon the grant, and 
of the grant upon the covenants, is a question 
that has been much discussed, and we can not 
take the space to discuss it here, but simply men- 
tion it in order to call the attention of the reader 
to the subject. 

Some of our courts, in the construction of the 
registry laws, hold that a quit-claim deed, re- 
ceived in good faith and for a valuable considera- 
tion, will prevail over a deed of older execution 
which is subsequently recorded. Graff v. Middle- 
ton, 43 Cal. 341. ‘‘In this respect there is no dis- 
tinction between different forms of conveyance.” 
Fash v. Blake, 38 Ill. 363. And, see, Pettingill v. 
Devin, 35 Iowa, 354. The one first recorded must 
prevail over one of older execution, when made 
in good faith and for a valuable consideration. 
This construction seems to accord with the ob- 
ject and design to be accomplished by the law, 
and is within the reason which gave rise to its 
enactment. It is the object of recording acts to 
make patent the title to real estate, that pur- 
chasers may know what title they are acquiring. 
Where a deed is not recorded, the title, appar- 
ently, is still in the grantor, and the law author- 
izes purchasers who are ignorant of the convey- 
ance, to deal with him as the real owner. But 
viewed in this light, the question is not altered so 
far as a quit-claim deed isconcerned. Recording 
acts are designed for the protection only of bona 
fide purchasers, for valuable consideration, with- 
out notice. Notice, brought home to a subsequent 
purchaser from any other source, has the same 
effect as registration. These axioms have be- 
come too familiar to require authority. If then a 
purchaser by quit-claim deed is not entitled to 
protection as a bona fide purchaser, without 





notice, against outstanding equities, he can not 
reasonably be protected by the registry laws. 
Yet upon an examination of the cases this seems 
to be the position occupied by the Supreme Court 
of Iowa. See Pettingill v. Devin, 35 lowa, 354; 
Springer v. Bartle, 46 Iowa, 690; Watson v. 
Phelps, 40 Iowa, 489; Smith v. Dutton, 42 Lowa, 
48. 

There is another class of cases which may be 
illustrated by that of Hamilton v. Doolittle, (37 
Ill. 482), where it was held that ‘“‘a deed of re- 
lease and quit-claim is as effectual for the purpose 
of transferring title to land, as a deed of bargain 
and sale; and the prior recording of such deed 
will give it preference over one previously exe- 
cuted, but which was subsequently recorded, when 
made in good faith, and when it appears to have 
been the intention of the parties to convey again 
the same land which had been previously con- 
veyed. But where the terms of the second deed 
do not necessarily embrace the land previously 
conveyed, and, on the contrary, are such as to 
show that it was not the intention of the grantor 
to include them, the court will give it such con- 
struction as not to embrace them, and will not 
allow it to operate to the prejudice of the first 
purchaser.”’ In this case, the description was of 
‘all lots, blocks, lands and fractional blocks or 
any interest therein, in the town of Pekin that L 
have,”’ etc., with the further explanatory clause 
that *‘this deed is intended to convey all the in- 
terest the said Peter Menard has in the town of 
Pekin.’’ And see Brown v. Jackson, 3 Wheat. 
449; McConnell v. Reed, 4 Scam. 117; Butterfield 
v. Smith, 11 Ill. 485. Some courts, proceeding up- 
on the theory that a quit-claim deed implies a 
doubtful title, have held that one claiming under 
such a deed is not entitled to relief in an action to 
remove a cloud from his title, where the law re- 
quires that the complainant must have a clear title. 
This question rests upon the same ground as that 
of the right to be regarded a bona jide purchaser 
without notice. We have not taken the trouble, 
therefore, to collect the cases, but only cite one 
by way of illustration. Kerr v. Freeman, 33 
Miss. 296. 

W. B. MARTINDALE. 








REMOVAL OF CAUSES— PARTIES —STATE 
SUPERINTENDENT OF INSURANCE. 


LIFE ASSOCIATION OF AMERICA v. RUNDLE. 








Supreme Court of the United States, October Term, 
1880. 


1. A superintendent of the insurance department of 
a State government, who, by law, is entitled to insti- 
tute proceedings for the dissolution of life insurance 
companies under certain circumstances, and who is 
made by law the trustee in whom shall vest all the as- 
sets of such dissolved company for the benefit of its 
creditors, is, upon such dissolution, the legal sucessor 
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of such dis solved company. Such provisionsby law, 
constitute a part of the charter of the company, and 
the legal status of the superintendent must be recog- 
nized wherever the legal existence of the corporation 
is recognized. 

2. Therefore, where a suit was instituted in another 
State against the corporation prior to its dissolution, 
with a view of havingits assets in that State appro- 
priated to the payment of its creditors in that State, 
the superintendent of insurance of the State where it 
was organized, who became by its dissolution its le- 
gal successor, was entitled to be made a party to such 
proceedings, and make application for removal of the 
cause to the Federal courts. 


James Carr & George D. Reynolds, for appellants ; 
Armand Pitot, for appellees. 

Mr. Chief Justice WAITE delivered the opinion 
of the court: 

The Life Association of America was, on the 
5th of November, 1879, a corporation of the State 
of Missouri, for the purpose of doing a life in- 
surance business, with its chief office at St. Louis, 
in that State. By the laws of Missouri, the su- 
perintendent of the insurance department of the 
State government might, under certain circum- 
stances, institute} proceedings in the courts of the 
State for the dissolution of such a corporation and 
the winding up of its affairs. Section 6,043 of the 
Revised Statutes of Missouri is as follows: ‘‘Upon 
the rendition of a final judgment dissolving a 
company, or declaring it insolvent, all the assets 
of such company shall vest in fee simple and ab- 
solutely in the superintendent of the insurance 
department of this State, and his successor or 
successors in office, who shall hold and dispose of 
the same for the use and benefit of the creditors 
and policy holders of such company, and such 


other persons as may be interested in such 
assets.”” 
On the 13th of October, 1879, L. E. Alexander, 


a citizen of Missouri, and the receiver of the 
Columbia Life Insurance Company of Missouri, 
recovered a claim against the Life Association of 
America for $1,100,000, and thereupon William 
S. Relfe, the superintendent of the insurance de- 
partment of the State, commenced proceedings 
under the statute to dissolve the last-named cor- 
poration and wind up its affairs. In his petition 
he prayed that the company might be enjoined 
from doing any further business, and that an 
agent might be appointed to take charge of its 
property temporariiry. Such an order was made 
in the cause, and D. M. Frost, a citizen of Mis- 
souri, appointed temporary agent and receiver. 
Frost at once qualified under this appointment. 
On the 5th of November, 1879, Rundle and wife, 
the appellees, policy-holders of the company, 
commenced suit in the Fifth District Court of the 
Parish of New Orleans, against the Life Associa- 
tion, Frost, the temporary agent and receiver, 
John R. Fell, the local agent of the company at 
New Orleans, and L. E. Alexander, receiver of 
the Columbia Life Insurance Company, the object 
of which was to have the assets of the company 





in Louisiana declared a trust fund and applied to 
the payment of the claims of Louisiana creditors 
and policy-holders in preference to others. In 
the bill, the decree in favor of the receiver of the 
Columbia Life Insurance Company, and the pro- 
ceedings by Relfe, the superintendent of the in- 
surance department, with the appointment of 
Frost as temporary receiver, were set out in de- 
tail, and the whole object and purpose of the suit 
was to keep the Louisiana assets out of the hands 
of Relfe and his suceessors in office. No special 
relief was asked against the receiver of the 
Columbia Life Insurance Company. Upon the 
filing of the bill, Walter B. Wilcox was appointed 
receiver. Service of process was made on Alex- 
ander only through Francis B. Lee, who was ap- 
pointed curator ad hoc at the same time that Wil- 
cox was appointed receiver. Fell was made a 
party only for the purpose of reaching property 
in his hands. 

On the 10th of November, the company was 
dissolved by a decree of the Missouri court, and 
its property vested in Relfe, superintendent of 
the insurance department, as provided by the 
statute. On the 17th of the same month Relfe 
was, on his own motion, made a party to the suit 
in New Orleans, as the legal representative of the 
late corporation, and on the 28th he filed a peti- 
tion for the removal of the cause to the Circuit 
Court of the United States for the District of 
Louisiana. In his petition he set forth his own 
citizenship in Missouri, and that of the appellees 
in Louisiana. The citizenship of all the other 
persons named as parties to the suit appeared in 
the pleadings. He also gave the security required 
by the act of Congress, and on the 5th of Decem- 
ber, which was in time, filed in the circuit court a 
copy of the record in the State court. On the 9th 
of the same month, the receiver appointed in the 
State court moved to dismiss the cause and strike 
itfrom the docket of the circuit court: 1, be- 
cause that court was without jurisdiction either 
of the person or the subject-matter; 2, because 
Relfe had no standing in court, he being a creat- 
ure of the State of Missouri, without capacity to 
sue or jremove causes in Louisiana; 3, because 
the suit was improperly removed; and, 4, because 
the State court having first taken charge of the 
property, the circuit court could not interfere 
with the possession of the receiver of that court. 
While this motion was pending, and on the 30th 
of December, the Life Association and Frost filed 
their petition in the State court, setting forth the 
former petition of Relfe, and adopting it, and all 
that had been done under it, as their own, and also 
asking that the suit be removed on their own ac- 
count. They also gave the security required by the 
act of Congress. On the 5th of January, the circuit 
court heard the motion of the State court receiver 
made on the 9th of December, and remanded the 
cause. Frem that order the Life Association, 
Relfe and Frost took this appeal, under the act of 
1875. 18 Stat. 472, sec. 5, chap. 137. 

We think the circuit court erred in remanding 
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the cause. The entire controversy is between the 
appellees, representing the Louisiana creditors 
and, policy-holders, on one side, and Relfe, the 
statutory representative of the corporation and its 
property, on the other, as to their respective rights 
to what the appellees claim are Louisiana assets, 
belonging primarily to Louisiana creditors. Fell 
and the receiver of the Columbia Life Insurance 
Company are formal parties only. Fell has in his 
possession, as a naked trustee, some of the Lou- 
isiana assets, and the receiver of the Columbia 
Life is, so far as anything appears, no more than 
a general creditor of the dissolved corporation, 
whom, necessarily, under the law,Relfe represents. 
After the decree of dissolution, the Life Associa- 
tion had no longer any corporate existence, and 
the temporary agency and receivership of Frost 
was ended, when the property of the corporation 
was transferred to Relfe, and he became under the 
law entitled to the possession. 

Relfe is not an officer of the Missouri State court, 
but the person designated by law to take the 
property of any dissolved life insurance corpora- 
tion of that State, and hold and dispose of it in 
trust for the use and benefit of creditors, and other 
parties interested. The law which clothed him 
with this trust was, in legal effect, part of the 
charter of the corporation. He was the statutory 
successor of the corporation for the purpose of 
winding up its affairs. As such, he represents the 
corporation at all times and places in all matters 
connected with his trust. He is the trustee of an 
express trust, with all the rights which properly 
belong to such a position. He is an officer of the 
State, and as such represents the State in its sov- 
ereignty while performing its public duties con- 
nected with the winding-up of the affairs of one 
of its insolvent and dissolved corporations. His 
authority does not come from the decree of the 
court, but from the statute. He appeared in Lou- 
isiana, not by virtue of any appointment from the 
court, but as the statutory successor of a corpora- 
tion which the court had, in a legitimate way, 
dissolved and put out of existence. He was, in 
fact, the corporation itself for all the purposes of 
winding up its affairs. 

We are aware that, except by virtue of some 
statutory authority, an administrator appointed in 
one State cannot generally sue in another, and, 
that a receiver appointed by a State court has no 
extra-territorial power; but a corporation is the 
creature of legislation, and may be endowed with 
such powers as its creator sees fit to give. Neces- 
sarily it must act through agents, and the State 
which creates it may say who those agents shall 
be. One may be its representative when in active 
operation, and in full possession of all its powers; 
and another, if it has forfeited its charter, and has 
no lawful existence except to wind up its affairs. 
No State need allow the corporations of other 
States to do business within its jurisdiction unless 
it chooses, with perhaps the exception of commer- 
eial corporations; but if it does, without limitation 
express or implied, the corporation comes in as it 





has been created. Every corporation necessarily 
carries its charter wherever it goes, for that is the 
law of its existence. It may be restricted im the 
use of some of its powers while doing business 
away from its corporate home; but every person 
who deals with it, everywhere, is bound to take no- 
tice of the provisions which have been made in its 
charter for the management and eontrol of its af- 
fairs, both in life and after dissolution. 

By the charter of this corporation, if a dissolu- 
tion was decreed, its property passed by operation 
of law to the superintendent of the insurance de- 
partment of the State, and he was charged with 
the duty of winding up its affairs. Every policy- 
holder and creditor in Louisiana is charged with 
notice of this charter right, which all interested in 
the affairs of the corporation ean insist shall be 
regarded. The appellees, when they contracted 
with the Missouri corporation, impliedly agreed 
that if the corporation was dissolved under the 
Missouri laws, the superintendent of the insurance 
department of the State should represent the 
company in all suits instituted by them affecting 
the winding-up of its affairs. Relfe, therefore, be- 
came, by operation of law, the successor of the 
corporation in the litigation these appellees insti- 
tuted in Louisiana. He was, in legal effect, their 
only opponent in the suit they had begun, and as 
he appeared in time and was acitizen of Missouri, 
representing a Missouri corporation, he was en- 
titled to remove the cause and require the citizens 
of Louisiana to litigate their claims with him in 
the courts of the United States. 

The order of the circuit court remanding the 
suit is, therefore, reversed, and the record re- 
manded to that court with instructions to proceed 
according to law, as with a pending suit within its 
jurisdiction by removal. 





INSURANCE — AUTHORITY OF AGENT — 
AGREEMENT CONTRARY TO CONDITIONS 
OF POLICY. 





SCHOENER v. HEKLA FIRE INS. CO. 





Supreme Court of Wisconsin, December, 1880. 


1. A compulsory nonsuit should not be granted 
where the evidence, on the most favorable construc- 
tion for the plaintiff that can be given it, will 
justify a verdict in his favor. 


2. An agent authorized to issue policies of insur- 
ance] may, after such a policy is issued, bind thein- 
surer by an agreement that the assured may procure 
further,insurance in other companies, contrary to the 
conditions of the policy. 


3. In pursuanee of a custom among the insurance 
agents fin afcity, X, one of such agents, to whom an 
application for, insurance had been made (without 
specification of the companies in which it should be 
placed),\by agreement with Y,another of such agents, 
procured the risk to be taken in two companies of 
which Y was, and X was not, the authorized agent. 
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X delivered the policies, countersigned by Y, to the 
assured, and collected and delivered to Y the pre- 
miums, which were divided between X and Y. The 
assured did not know of anything that occurred be- 
tween X and Y, or that X was not authorized to actas 
agent of said two companies. X knew, when the ap- 
plication was made, that the applicant intended to 
procure further insurance elsewhere, and after he 
delivered the two policies he assented to such further 
insurance, contrary to a condition in those policies, 
and without the knowledge of the companies or of Y. 
Held, that. under sec. 1977, Rev. Stat., X must be re- 
garded as an agent ‘‘to all intents and purposes,” of 
the two companies whose policies he delivered, and 
they are bound by his waiver of the condition against 
further assurance. 

4. The object of sec. 1977, Rey. Stat., is to change 
the rule of law that the insured must, at his peril, 
know whether the person with whom he is dealing as 
an agent has the power he assumes to exercise, and to 
make an insurance company responsible for the acts 
of the person who assumes to represent and act for it, 
in soliciting insurance, issuing policies, ete. 


Finch & Barber, for appellants; Moses Hooper 
and J. H. Carpenter, for respondent. 

CoLE, C. J., delivered the opinion of the court: 

Under the rule of this court a nonsuit should 
not be granted, except where the evidence, on the 
most favorable construction for the plaintiff, will 
not justify a verdict in his favor. All which the 
evidence in any degree tends to prove must be 
deemed as fully proved; every fact which the tes- 
timony, and all reasonable inferences from it,con- 
duce to establish must be assumed to be estab- 
lished in passing upon the correctness of the non- 
suit. Imhoff v. Ry., 22 Wis. 682; Sutton v. 
Wauwatosa, 29 Wis. 21. Within this rule it is 
clear to us that this case should have gone to the 
jury upon the evidence. In the first place it is 
very plain, under our decisions, that, had the 
plaintiffs negotiated directly with Palmer & 
McLaren, the local agents of the defendant at 
Oshkosh, for the insurance, and had the under- 
standing with them, which they did have with 
Lawson, the company would not be heard to urge 
a forfeiture of the policy on account of the subse- 
quent insurance onthe property. The cases of 
Miner v. Ins. Co., 27 Wis. 693; Roberts v. Ins. 
Co., 41 Wis. 321; Gans v. Ins. Co., 43 Wis. 108; 
Amer. Ins. Co. v. Gallatin, 48 Wis. 36, are very 
distinct and conclusive upon this question. 

In Miner v. Ins. Co., Dixon, C. J., states 
the tendency and result of the modern authori- 
ties upon this point to be, that agents authorized 
to make contracts of insuranee may waive any of 
the written or printed conditions of the policy, 
and bind the company by such waiver; and that 
their representations or statements made, or prom- 
ise, assurance or verbal consent given, to the 
assured at the time of issuing the policy, or when 
acting within the scope of their agency, and with 
knowledge of the facts constituting the breach, 
will, if confided in and relied on by the assured, 
who is himself innocent and intentionally con- 
eeals nothing affecting the risk, amount to a 





waiver, and estop the company from taking ad- 
vantage of the condition waived. Page 698. True, 
in most of these cases, the waiver was in respect 
to some particular fact or condition of the prop- 
erty existing at the time of the insurance. Possi- 
bly, in principle, the waiver might be held to 
extend to the future as well; as, for instance, that 
the insured might obtain additional insurance 
without avoiding the policy. The only objeetion 
to that view is, that where the policy itself, as in 
the case before us, only permits other insurance to 
a given amount, all negotiations of the parties up- 
on that subject must be deemed to be merged in 
the written contract. But, without infringing up- 
on the rule that written contracts cannot be varied 
by contemporaneous parol agreements, we think 
there is testimony in the case which tends to show 
that consent was given to a $1,000 additional in- 
surance after the defendant's policy was issued. 
It appears to us such consent might well be pre- 
sumed, if the conversations which were had with 
Lawson upon the subject had been had with the 
local agents, Palmer and McLaren. It might be 
improper for us at this time to indicate, by any 
decided expression, what weight or importance 
should be given to the interviews and conversa- 
tions which were had between the plaintiffs Law- 
son and Suhl, as evidence; but we may say that 
the jury would have been justified in finding from 
them that, after the defendant’s policy was issued, 
Lawson was informed of the $1,000 additional in- 
surance, and consented to it. So, if there is any 
ground for holding that Lawson’s acts, under the 
cirmumstances, bound the defendant, the policy 
in suit cannot be avoided by the subsequent in- 
surance. 

The question then arises, is there ground for 
holding on the admitted facts, or 1s 1t a reasonable 
jnference from those facts, that the company was 
bound by the acts of Lawson? He was an in- 
surance agent doing business at Oshkosh, to 
whom the plaintiffs applied, in the early part of 
May, 1879, for insurance on the property. Law- 
son was informed by the plaintiff that they de- 
sired insurance to the amount of $2,500 upon it; 
that they would give him $1,500 of the amount, 
and had promised Suhl $1,000. The plaintiff did 
not make application for policies in any particular 
company; indeed, they did not know what com- 
panies Lawson represented. The plaintiffs 
agreed with Lawson as to the rate of premiuin, 
and gave him a description of the property, which 
he wrote down. Lawson said he would insure it 
as proposed. About the 8th of May, Lawson de- 
livered to the plaintiffs two policies,—one in the 
defendant company for $750, and one for the 
same amount in the Roger Williams Company— 
at the time consenting to the taking of $1,000 
additional insurance. Lawson collected the pre- 
miums and delivered them to Palmer & McLaren, 
and the commissions were divided between these 
agents and Lawson. It appears that Lawson was 
unable to take the risk in any company that he 
represented, therefore he applied to Palmer & 
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Mclaren, who issued the policies which were de- 
livered to the plaintiffs. There was evidence that 
acustom exists among insurance agents in Osh- 
kosh, when they can not locate a risk in a com- 
pany they represent, they go to another local 
agent and piace the risk. The money is collected 
by the first agent, the policy delivered to him, 
who delivers it to the insured, and the commis- 
sion is divided between the two agents. It ap- 
pears that Suhl, about the 2Ist of May, procured 
two policies on the property in other companies 
for $500 each. Lawson was informed of this in- 
surance about that time, and there is evidence 
that he consented to it, or said ‘that it was all 
right.”’ 

But Lawson testified on the trial that he never 
pretended to act as the agent of the defendant, 
but procured the policies from Palmer & Mc- 
Laren, whom he did not inform that there was 
permission to make any insurance on the property 
other than that. named in defendant’s policy. 
Such, then, being the facts, can it be said that 
Lawson must be considered the agent of the de- 
fendant, with power to consent to the additional 
insurance? There would seem to be quite as 
cogent reasons for saying that he was the agent 
of the defendant, as there was for holding that 
the company was bound by the acts of King in 
American Ins. Co. v. Gallatin. The cases are not 
really distinguishable in principle, and the con- 
trolling facts are much the same. But, however 
this may be, we have no doubt but that the stat- 
ute made Lawson an agent of the defendant, with 
power to waive the condition in the poiicy as to 
subsequent insurance. Section 1977, Rev. Stat., 
in substance, provides that whoever solicits in- 
surance on behalf of any insurance corporation, 
or transmits an application for insurance, or a 
policy of insurance to or from any such corpora- 
tion, or who makes any contract of insurance, or 
collects or receives any premium for insurance, or 
in any manner aids or assists in doing either, or, 
in transacting any business for any insurance cor- 
poration, advertises to do any such thing, shall 
be held an agent of such corporation to all intents 
and purposes, and the word ‘‘agent,’’ wherever 
used in the chapter, shall be construed to include 
all such persons. 


Now itis difficult to imagine what object this 
provision was intended to accomplish, or what 
purpose subserve, if it has not the effect, under 
the circumstances, to make Lawson the agent of 
the defendant in the transaction. His acts, cer- 
tainly, bring him within both the letter and spirit 
of the law. He was the only real actor for the 
defendant in making the contract; pro hac vice he 
assumed to represent, and did represent, the com- 
pany in the matter; he received the application, 
settled with the insured the note and terms of in- 
surance, delivered to them the policy, collected 
the premiums, and shared in the commission. In 
fact, he did everything that was done on behalf 
of the company, except the mere act of counter- 





signing the policy. He was the only person pe 
plaintiffs dealt with; they knew no other agent in 
effecting the insurance; they were totally igno- 
rant of his relation to the defendant, or of his 
want of authority to represent and act for it. It 
is idle to deny that he did not, in any manner, aid 
or assist ‘‘in making the contract for the company,”’ 
when he was, in fact, the only person who did 
treat with the plaintiffs on its behalf. The sug- 
gestion is made in the brief of the learned coun- 
sel for the defendant, that Lawson should be 
treated as the agent of the plaintiffs, and not the 
agent of the company. But this view leads to the 
manifest absurdity that the plaintiffs made the 
contract of insurance with their own agent, which 
is not to be entertained. Indeed, it seems to us 
plain, if Lawson was the agent of either party in 
making the contract, he was the agent of the de- 
fendant, for which he assumed to act. Therefore, 
we say, if the above provision does not apply to 
him; if it does not have the effect to make him 
the agent of the defendant, so far as this contract 
of insurance is concerned—words mean nothing, 
and the provision is a delusion and should be re- 
pealed. 

But it is said that it was unreasonable to make 
the defendant responsible for the acts of Lawson, 
who was never authorized to act for it or bind it 
in any way. The answer to this objection is, the 
legislature has assumed the right to regu- 
late the business of insurance, and prescribe 
the manner in which it shall be conduct- 
ed in this state. It has declared that who- 
ever solicits insurance on behalf of an insurance 
company, or makes any contract of imsurance, 
or in any manner aids or assists in making 
such contract, or transacts any business for the 
company, shall be held an agent of such company 
to all intents and purposes. The obvious inten- 
tion of the legislature is to make an insurance 
company responsible for the acts of the person 
who assumes really to represent and act for it in 
these particulars, and to change the rule of law 
that the insured must, at his peril, know whether 
the person with whom he is dealing has the power 
he assumes to exercise, or is acting within the 
scope of his authority. If there could be a doubt 
as to the real object of the section, it would be re- 
moved by a reference to its history and origin. 
The revisers, in their notes, say that this section 
is a combination or union of section 1, c. 13, 1871; 
sec. 22, c. 59, 1870; and part of sec. 22, c. 56, 
1870, and sec. 2, c. 205, 1875,—and such seems to 
be the case. The law of 1871, which contains the 
clause more directly applicable to the question 
under consideration, is entitled, ‘‘An act to pro- 
tect the public against unauthorized insurance 
agents.’’ The title of the act indicates the pur- 
pose to be in strict accord with the interpretation 
we have placed upon it. Indeed, we do not see 
how the provision can fairly receive any other 
construction. It seems to be designed, in the 
clearest manner, to make the company responsible 
to the public for the acts of one whom it permits 
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to solicit insurance on its behalf, or who receives 
applications for insurance, makes, or aids in the 
making, contracts of insurance, or transacts the 
business. whether such person has in fact author- 
ity to act for it or not. The law imposes upon the 
company the duty of seeing to it that none but its 
regular authorized agents shall do its business or 
deal with the public. It is certainly not difficult 
for an insurance company to say to the local 
agents that they alone must transact its business; 
that they must in all eases deal directly with the 
insured in making insurance contracts, and not 
allow the interference of any stranger in its busi- 
ness, for whose acts it does not wish to be held 
responsible. That this is the plain object and in- 
tent of the statute, we have no doubt. And, where 
the insurance company issues a policy ina case 
where a person has assumed the right to act for 
and represent it in making the contract, it must 
abide by the consequences, and meet the liability 
which the statute imposes upon it. 

It follows from these views, that the judgment 
of the circuit court must be reversed, and a new 
trial ordered. 





JUDGMENT — LIEN UPON PROPERTY 
FRAUDULENTLY CONVEYED. 





IN RE ESTES. 





United States Circuit Court, District of Oregon, 
December, 1880. 


Where property is fraudulently conveyed by the 
debtor prior tothe rendition of judgment against him, 
the judgment will not operate as a lien upon such 
property. Andif the conveyance is afterwards set 
aside, and the property comes into the hands of the 
assignee in bankruptcy of the debtor as assets, it will 
be distributgd, without preference to the judgment 
creditors. 


Mr. Justice FIELD delivered the opinion of the 
court: 

In July, 1877, Levi Estes and Charles M. Carter, 
as partners composing the firm of Estes & Carter, 
and as individuals, were adjudged bankrupts by 
the District Court of Oregon. In May of the 
previous year, 1876, Estes was the owner of an 
undivided half-interest in certain real property 
in the city of Portland in that State; and, being 
at the time insolvent, he conveyed the same, sub- 
ject to a mortgage thereon, to one Cole, with in- 
tent to hinder, delay and defraud his creditors. 
Subsequently to this conveyance, several judg- 
ments were obtained by different parties against 
the bankrupts as partners; and one judgment was 
obtained against Estes individually, all of which 
were duly docketed in the county where the prop- 
erty was situated, so as to become a lien upon it, 
if, after the conveyance, it could be subject to the 
lien ot the judgments. In December, 1879, the 





conveyance was set aside by the decree of this 
court in a suit brought by the assignee of the 
bankrupts; and afterwards the property was sold 
by him, free from all liens except that of the 
mortgage mentioned, and the proceeds he now 
holds for distribution. Of the claims proved 
against the estate of the bankrupts, over $8,000 
are against Levi Estes individually, of which $836 
are in judgment; and over $11,000 are against the 
bankrupts as partners, of which $4,361 are in 
judgments. The assets in the hauds of the as- 
signee for distribution are about $6,000, all of 
which have been derived from the separate prop- 
erty of Estes. 

The question for decision is, whether the judg- 
ment creditors acquired by their judgments a lien 
upon the real property of Estes, so as to entitle 
them to these assets in preference to the other 
creditors. The district court held that they did 
not acquire a lien on the property by their judg- 
ments, and that the assets must be applied to the- 
payment of the claims against Estes’ individual 
estate, without regard to their asserted liens. The 
judgment creditors have, therefore, brought the 
case to the circuit court on writ of error. The 
statute of Oregon concerning fraudulent convey- 
ances is similar to that of other States, and is 
taken substantially from section 5, of 13 of Eliza- 
beth. It provides, among other things, that 
every conveyance of any estate in lands ‘**made 
with intent to hinder, delay or defraud creditors 
of their lawful demands, * * * * as against 
the person so hindered, delayed or defrauded, 
shall be void.”** The conveyance in such case, not- 
withstanding this strong language, is only void- 
able on the election of the creditor, and is only 
made void by proceedings to set it aside, 
or to defeat its operation. It is good as be- 
tween the parties and passes the estate. Ifa 
third party acquire the property from the fraud- 
ulent grantee for value without notice, he will 
hold the property even as against the defrauded 
creditor. All of which shows that the property, 
after the conveyance, cannot, in strictness, be said 
to belong to the grantor, and as such to fall at 
once under the lien of judgment recovered against 
him. The fraudulent conveyance may be defeated 
by a direct proceeding to set it aside, or, in some 
States, by the judgment creditor proceeding by 
levy upon, and sale of the property, he thus as- 
serting the invalidity of the conveyance as against 
him under the statute. When this latter proceed- 
ing is authorized, it is only from the date of the 
levy that the creditor's right to the property, as 
against the grantee, can be deemed to attach. But 
how far, and under what circumstances judgments 
shall be a lien upon property of the debtor fraud- 
ulently conveyed to others, is a matter of local law. 
When that is ascertained, efficacy will be given to 
it in the courts of the United States. In some 
States, it is said that a judgment is a lien upon the 
property of a debtor fraudulently transferred. 
When that is the case, the position, for which the 
creditors here contend, will be maintained; but 
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in Oregon,the rule we have stated is the one which 
prevails; and that is, that until the conveyance 
is set aside, a mere equitable right remains in the 
creditor, which he may or may not enforce, and 
until he does enforce it, the estate is in the 
grantee, and upon it a judgment creditor acquires 
no lien by his judgment. The decree of the dis- 
trict court is, therefore, affirmed. 


NoTe.—The statute 13 Elizabeth, ch. 5, declares 
that conveyances made with intent to hinder, delay 
and defraud creditors, shall be “utterly void.’’ This 
provision is but declaratory of the common law; and 
notwithstanding the strong language, courts have 
generally adopted the rule that the conveyance is only 
voidable at the election of creditors, the legal title 
passes, and the remedy of the party is in equity, 
where the property will be considered to all intents 
and purposes, with respect to the remedies of the 
creditors for procuring satisfaction, as if the convey- 
ance had not been made. A resulting trust arises 
at the instance of creditors, and is an equitable es- 
tate within the statute in relation to sales of property 
on execution. Bobb v. Woodward. 50 Mo. 101; 
Harrison v. Kramer, 3 Iowa, 560. In some of the 
States, as in Pennsylvania, the ruleis that the con- 
veyance is absolutely void as against creditors, and 
that his remedies at law are as complete as if no con- 
veyance had been made. McKee v. Gilchrist, 3 
Watt’s, 231; Jacoby’s Appeal, 67 Pa. 485; Miner v. 
Warner, 2 Grant, 450. See, also, .Chanc. Wal- 
worth Manhattan Co. v. Evertson, 6 Paige, 465; 
Wyman v. Fox, 55 Me. 527; Wyman v..Richardson, 62 
Me. 295. The same rule is announced in Mulford v. 
Peterson, 35 N. J. Law. 138; Bedford vy. Crane, 16 
N. J. Eq. 265; Mulford vy. Tunis, 6 Vr. 257. Where 
the former rule obtains, the creditor may, upon judg- 
ment and return of an execution nulla bona, file a 
creditor’s bill to have the property sold to satisfy the 
execution; and, upon service of process, a lien is 
created on the property which is termed an ‘‘equita- 
ble levy.’’ Miller v. Sherry, 2 Wall. 249. The cred- 
itor who files his bill first obtains priority. Jackson 
v. Robinson, 64 Mo. 290 But where it is shown that 
the judgment debtor is insolvent, it is unnecessary to 
have execution returned nulla bona. Merry v. Free- 
man, 44 Mo. 521. In Iowa, where the lien of the judg- 
ment extends to both legal and equitable estates, it is 
held that a return of nulla bona is unnecessary, and 
that the proceedings are not properly by creditor’s 
bill. Harrison v. Kramer, 3 Iowa, 560: Loving v. 
Pairo, 10 Iowa, 289. 

In Merry v. Freeman, 44 Mo. 521, it was held that 
it was not necessary that the judgment should create 
a lien on the property in order to get the aid of equity. 
See, also, Reese Riv. Sil. Min. Co. v. Atwell, 
7L. BR. Eq. 352, though it was held in Brinkerhoff v. 
Brown,4 Johns. Ch.675, that ‘‘the creditor must 
show a judgment at law which will create a lien 
on the real estate, for which he seeks relief.’’ So 
long as it is property which can be reached in equity, 
it is not necessary that it should be of a kind liable to 
an execution at law. Wolf v. Van Metre, 23 Iowa, 
397. The general doctrine is that until the creditor 
completes his title by judgment and execution, equity 
will not take cognizance of his right to impeach the 
conveyance. Bayard v. Hoffman, 4 Johns. Ch. 451; 
Wiggins v. Armstrong,2 Johns.Ch. 144; Fox v. Willis, 
1 Mich. 328; Wright v. Crocket, 7 Mo. 127; but in 
Reese Riv. Sil. Min. Co. vy. Atwell, supra, it was held 
that it was not necessary to have his debt established 
by judgment in order to entitle him to standing in 





equity for the purpose of attacking the conveyance as 
fraudulent, but that the court will make no disposi- 
tion of the property by sale until he has obtained 
udgment and execution. G. D. B. 








ABSTRACTS OF RECENT DECISIONS. 


SUPREME COURT OF THE UNITED STATES. 
October Term, 1880. 


NEGOTIABLE PAPER — INDORSEMENT—MONEY 
Paip TO USE OF DEFENDANT.—The suit in this 
case was brought upon bills of exchange duly ac- 
cepted and protested, on which were indorse- 
ments in the following words: “Pay to 8S. V. 
White, or order, for account Miner’s National 
Bank, Georgetown, Colorado. J. C. Brownell, 
pt.” In addition to the counts charging the in- 
dorser with liability upon non-payment. protest 
and notice in the usual form, was a further count 
for ‘“‘so much money by the plaintiff before that 
time paid to the use of said defendant at its re- 
quest, etc.’’ The judgment of the court below 
was against the plaintiff, as well upon the count 
for money paid to the use of defendant, as those 
seeking to hold it liable upon the indorsements, 
the court rejecting the bills as evidence against 
the defendant on account of the form of the in- 
dorsement. Upon writ of error it was held, that 
it seemed that the court below correctly con- 
strued the effect of the indorsement; that it 
merely made White the agent of the indorser to 
collect the bills, and did not operate as an assign- 
ment to pass the title to the bills or the right to 
the money. This point, however, the court did 
not absolutely decide, because the court below 
erred in another material point—i. e., in rejecting 
as evidence against the defendant the bills them- 
selves, as tendirg to establish his right to recover 
on the money count. Upon this head it was 
held, that the plaintiff White had a right to re- 
cover under the money count upon proof that he 
paid the amount of the bills, less the discount to 
the Miner’s Nat. Bank; because, if he paid it as 
purchase money for the bills, he paid it without 
consideration; for he did not get the title to the 
bills; or else he paid the money as an advance on 
the bills; in either case, upon proof, he was enti- 
tled to recover, and for the error in rejecting the 
testimony offered to establish these points, the 
judgment is reversed and the case remanded. 
Reversed. In error to the Circuit Court of the 
United States, for the District of Colorado. Opin- 
ion by Mr. Justice MILLER.— White v. Miner’s 
National Bank of Georgetown,Colorado; Third Na- 
tional Bank of New York wv. Same. 

JURISDICTION — PECUNIARY LimItT,—In this 
case it was held, that although the act of 1875 (18 
Stat., 470, ch. 137), gave the Circuit Courts 
of the United States original cognizance of suits 
of a civil nature arising under the Constitution 





* and Laws of the United States, when the value of 
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the matter in dispute exceeded $500, it did not 
change the jurisdiction or the review of such 
judgments of the Supreme Court. That isnow, 
as before the passage of the act, limited to cases 
in which the value of the matter in dispute ex- 
ceeds $5,000. Appeal dismissed. Appeal from the 
Circuit Ceurt of the United States, for the Dis- 
trict of Colorado. Opinion by Mr. Chief Justice 
WAITE.— Whitsett v. Union Depot and Railroad 
Company. 

MUNICIPAL CORPORATIONS—POWER TO CON- 
TRACT DEBTS.—By art. 10, sec. 14 of the Con- 
stitution of Missouri, the General Assembly is 
forbidden to authorize any county, city or town to 
become a stockholder in, or lend its credit to any 
company, association or corporation, unless two- 
thirds of the qualified voters of said city, ete., ata 
regular or special election to be held therein, shall 
assent thereto. By the charter of the City of 
Louisiana, approved after the Constitution went 
into operation, that city was authorized to become 
indebted to the amount of two hundred thousand 
doilars, including one hundred thousand dollars 
to be lawfully subscribed to railroads terminating 
at or passing through, ete.; and such debt might 
be increased to two hundred and fifty thousand 
dollars, if approved by a majority of the resident 
tax-payers of the city at an election held for that 
purpose. ‘The next section of the charter em- 
powers the city to subscribe for stock in railroad 
companies connecting with said city, by submit- 
ting the ordinance to a vote of the qualified voters 
(as provided by the preceding section), and at the 
election, general or special, a majority of the 
votes cast shall be ‘‘for such ordinance.’’ Another 
section of another article of the charter authorizes 
the city to appropriate money to aid in opening 
roads leading into the city, ete.; provided that 
such appropriation for improvements beyond the 
limits of the city, shall be submitted to a vote at 
a general or special eleciion, and a majority of all 
the votes polled be cast in favor of such appropri- 
ation. Under the authority of these provisions of 
the charter, the city subscribed for stock in the 
Quincy, Alton and St. Louis Railroad Company, 
(an Illinois corporation), having by ordinance 
submitted the proposition to a vote at the general 
election held in March, 1871; and provided that if 
two-thirds of the legal votes were cast in its favor, 
the subscription might be made. The vote showed 
the requisite two-thirds in favor of the subscrip- 
tion, which was accordingly made; the bonds were 
issued ; and after the first installment of interest, 
the city fell into default, and this suit was brought 
upon overdue coupons. The circuit court gave 
judgment for the defendant, and plaintiff sued 
out a writ of error. The fundamental question 
is, whether the legislature of Missouri, by 
a valid law, authorized the city to subscribe 
to the stock of an Illinois corporation. It is ad- 
mitted that such subscription could not be made 
on a majority vote of the tax-payers of the city 
as contemplated in the charter, but it is con- 
tended that disrggarding the unconstitutional 





provision, the other parts of the sections quoted 
authorize the subscription. It is held that al- 
though it is anelementary principle that, where a 
statute isin part constitutional and in part un- 
constitutional, the former may stand and the lat- 
ter be rejected; but if they are so mutually con- 
nected with and dependent on each other as to 
warrant the belief that the legislature intended 
them asa whole, all the provisions dependent or 
connected with the unconstitutional propositions, 
must fall with them. As to the first quoted sec- 
tion (§ 8, art. 3). it is held that it authorizes no 
subscription to railroad corporations, but recog- 
nizes the fact that under certain circumstances, 
such subscription may be lawfully made. Itis a 
charter provision against incurring a bonded debt 
beyond the prescribed amounts. That is the 
whole scope and effect of that section. The fol- 
lowing section (9) is not a grant of power to sub- 
scribe. In the construction of a statute every 
word is, if possible, to be given some effect. 
Under the Constitution a two-thirds vote of the 
qualified voters was necessary; under the charter 
a majority vote of the tax-payers was also re- 
quired, and as it stands the section operates as a 
charter protection of the tax-payers against bur- 
dens imposed by the qualified voters alone. It 
authorizes no subscription. The remaining sec- 
tion (§ 14, art. 7,) clearly gives no affirmative 
power to subscribe. It was further held that, 
under sec. 17, chapter 63 of the General Statutes 
of Missouri, 1865, taken in connection with an 
amendment to that chapter adopted in 1870 (Ses- 
sion Acts, pp. 89, 90), as additional section 52, 
gives no authority for this subscription. Under 
section 17, authority was only given to subscribe 
to the stock of companies organized under the 
laws of Missouri, and this was an linois corpora- 
tion. Finally it was held that, “it is of no im- 
portance that two-thirds of the qualified voters of 
the city gave their assent to the subscription at 
the election which was called. * * * * The 
legislative authority to obtain the popular assent, 
is as essential to the validity of the election as it 
is to the subscription.*’ Affirmed. In error to 
the Circuit Court of-the United States for the 
Eastern District of Missouri. Opinion by Mr. 
Chief Justice WAITE.—Allen v. City of Louisiana. 


JURISDICTION—PECUNIARY LimitT.—The juris- 
diction of the Supreme Court im appeals from the 
circuit courts does not depend upon the value of the 
property which is the subject of the litigation, but 
upon the value of that portion of it which is in dis- 
pute. and that value must exceed $5,000. Appeal 
dismissed. Appeal from the Circuit Court of the 
United States for the District of Louisiana. Opin- 
ion by Mr. Chief Justice WAITE.—McCarthy v. 
Provost. 


APPEAL—PRESUMPTION.—Where questions in- 
volved are questions of fact only, and two courts 
have decided against the appellants, the burden 
is upon them to show the errer with every pre— 
sumption in favor of the decrees below. The S. 
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B. Wheeler, 20 Wall. 386. Affirmed. Appeal 
from the Circuit Court of the United States for 
the District of Louisiana. Opinion by Mr. Chief 
Justice WAITE.— The Sabine v. The Richmond. 


APPEAL— DAMAGES.— Where the appeal was 
vexatious and for delay only, it is competent for 
the Supreme Court to adjudge against the appel- 
lant damages for delay. While sec. 1010 of the 
Revised Statutes includes, in express terms, writs 
of error only, sec. 1012 provides that appeals from 
the circuit and district courts shall be subject to 
the same rules, regulations and restrictions as are 
or may be prescribed in law in cases of writs of 
error, and this gives authority to adjudge damages 
for delay on appeals. Affirmed. Appeal from 
the Circuit Court of the United States for the 
Western District of Michigan. Opinion by Mr. 
Chief Justice WAITE.—Gibbs v. Diekma. 


PATENT—RE-ISSUE OF PATENT.—Where a pat- 
ent had been issued in 1860 fora new and im- 
proved water wheel, which had been surrendered 
and re-issued in 1872, it was held, that new and 
additional claims could not be incorporated in the 
re-issued patent; that the intent of the law was to 
allow a correction to be made ‘‘whenever a patent 
is inoperative, or invalid, by reason of a defective 
or insufficient description or specification, or by 
reason of the patentee’s claiming in his specifica- 
tion as his own invention more than he had a 
right to claim as new; and when the error has 
arisen by inadvertency, accident or mistake, and 
without any fraudulent or deceptive intention.” 
These are the words of the law granting the right. 
It was not intended to allow a patent to be en- 
larged, but to allow the correction of mistakes, 
and the restriction of claims improperly made. 
Affirmed. Appeal from the Circuit Court of the 
United States for the District of Massachusetts. 
Opinion by Mr. Justice BRADLEY.— Swain Turbine 
and Manufacturing Co. v. Ladd. 


LIEN — BAILMENT — CHATTEL MORTGAGE — 
CONDITIONAL SALE.—The Jackson & Sharp Com- 
pany made a contract with a railroad company by 
which they delivered certain cars to the latter for 
hire for four months, but took promissory notes 
for the entire selling price of the property, and in 
addition collaterals toa large amount to secure 
payment of the notes. The notes were to mature 
in four months, and the Jackson & Sharp Com- 
pany were authorized to collect them at maturity. 
It was stipulated, however, in the contract, which 
was not recorded, that the railroad company 
should have no right, title, claim or interest in 
the ‘cars, except as to their use or hire, nor any 
authority to sell or mortgage the same, but the 
ears “shall remain the property of the party of 
the first part to be accounted for by the party of 
the second part to the party of the first part, and 
to be re-delivered to the party of the first part, 
when demanded in default of the payment of 
the aforesaid sum of $6,338.40, etc.”’ No 
rate or price of hire or use of the cars was 


stipulated, nor was any payment of such hire in j 





any way provided for; and it was stipulated that 
if the notes should not be paid, the cars might be 
sold and the proceeds devoted to the payment of 
the notes or any balance unpaid of the same. Un- 
der this state of facts it was held, that the con- 
tract between the parties was not a bailment or 
letting for hire of the cars; that it was not a con- 
ditional sale; that “it is quite unmeaning for par- 
ties toa contract to say that it shall not amount 
to a sale, when it contains every element of a 
sale, etc;’’ that the contract was a sale and passed 
the title to the railroad company, subject, how- 
ever, to a lien or ‘‘mortgage back’”’ to the vendors 
for the purchase money, but that as the contract 
was not recorded in accordance with the statute of 
Missouri (1 Wag. Stats., ch. 35, art. 2, sec. 8), 
the lien was ineffectual against purchasers and 
creditors, and the cars were subject to levy and 
sale as the property of therailroad company. Re- 
versed. In error to the Circuit Court of the 
United States for the Western District of Missouri. 
Opinion by Mr. Justice STRONG.—Heryford v. 
Davis. 


- _ —— 


SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


January, 1881. 


SALE—PUBLIC WEIGHER—BURDEN OF PROOF. 
—In an action for the price of coal seld and de- 
livered, it is not necessary, under the Statute of 
1870, ch. 205, making it unlawful to sell coal ex- 
cept by the cargo which has not been weighed by 
a duly appointed and sworn weigher, for the 
plaintiff to prove that the weighing was done in 
accordance with the requirements of the statute. 
As the transactions were lawful at common law, 
he made out a prima facie case without such proof, 
and in order to establish a defense on the ground 
that the transaction was illegal, it was incumbent 
on the defendant to prove the illegality. Timson 
v. Moulton, 3 Cush. 269; Wilson v. Melvin, 13 
Gray, 73; Trott v. Irish, 1 Allen, 48; Brigham v. 
Potter, 14 Gray, 522; Pratt v. Langdon, 97 Mass. 
97; Jones v. McLeod, 103 Mass. 58. Opinion by 
SOULE, J.—Goddard v. Rawson. 

DISSEISIN — TRESPASS — ACTION BY DIs- 
SEISEE.—If the owner is in possession of land, the 
act of disseisin by a disseisor is a trespass for 
which he has his action, though he may not re- 
cover for the mesne profits or intermediate dam- 
age during the time he is disseised, until he shall 
by suit or otherwise have regained possession. 
Kennebee vy. Call, 1 Mass. 482; Taylor v. 
Townsend, 8 Mass. 411; Allen vy. Thayer, 17 
Mass. 299; Bigelow v. Jones, 10 Pick. 161; Holmes 
v. Seely, 19 Wend. 507,509; Monckton v. Pashley, 
2 Ld. Raym. 975, 977; 3 Black. Com. 210. 2. The 
fact that, in such case, the plaintiff has charged, 
as aggravation of the tortious entry, acts which, 
by the rules of law, he is not permitted to prove, 


will not prevent his recovery for that trespass, 
. 
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which is well laid in the declaration. 
LORD, J.—Murray v. Fitchburg Ry. 


Opinion by 


DEVISE AND LECACY—CHARGE ON REAL Es- 
TATE—SURETY.—A testatrix, by her will, appoint- 
ed herson Thomas executor, and gave him all 
her real estate and personal property, and added: 
‘Said Thomas to pay all the debts then outstand- 
ing at my decease, and also to pay the school ex- 
penses of my son John until through college, pro- 
vided said John continues to the end of the proposed 
collegiate course, and so long as he continues at 
college.’’ The executor gave two mortgages of the 
real estate to secure sums borrowed and used for 
his personal use and benefit; and subsequently, 
said estate having been attached ina suit against 
the executor, he made a third mortgage to the 
attaching creditor to satisfy the judgment obtained 
in said suit, in which last mortgage said John, 
being of full age, joined for the accommodation 
of the executor, said attaching creditor insisting 
upon said John joining. The assignee of the last 
mortgage took possession and sold said real estate, 
by virtue of the power of sale contained therein. 
In an action for the benefit of said John against 
one of the sureties upon the executor’s bond to 
recover the amount of the school and college ex- 
penses of said John which had not been paid by 
the executor, it was held, that the legacy to John 
was not a charge upon the real estate devised to, 
Thomas, but was a legacy to be paid by Thomas 
in his official character as executor, in the same 
manner as the debts were to be paid; that the 
subsequent acts of John did not affect his rights 
as legatee; and that as the executor had failed to 
pay the legacy, the plaintiff was entitled to judg- 
ment. Opinion by ENDiIcoTT, J.— Thayer v. Fin- 
nigan. 

TRUST IN PERSONAL PROPERTY—ASSIGNEES IN 
BANKRUPTCY.—Where shares of the capital stock 
of a railroad company were transferred to A with 
directions in a letter written a few days afterward 
by the transferer to pay over the net income 
thereof to B ‘‘as long as he shall live,”’ and A did, 
for some years, and until his bankruptcy, pay said 
income to B, and in other ways acknowledged the 
existence of a trust in said property, though on 
several occasions A pledged the stock for his own 
debts, and, prior to his bankruptcy, conveyed the 
same to an assignee in trust for the benefit of the 
creditors of A, which conveyance was defeated by 
his bankruptcy, it was held, that the assignees in 
bankruptcy took subject to the trust. Opinion by 
Cout, J.—Chace v. Chapin. 


MORTGAGE — MISTAKE — CANCELLATION — 
Equity.— The defendant, Lesure, on July 20, 
1875, made a mortgage to the plaintiff of certain 
real estate, to secure the payment of a note of 
$1,200, which mortgage was erroneously dated 
July 20, 1870, and was recorded in September, 
1875. Lesure made a second mortgage to the de- 
fendant, Stoddard, of the same premises on July 
15, 1876, to secure the payment of a note of $800, 
which was duly recorded in August following. 





By an agreement between the plaintiff and Le- 
sure, and for the purpose of correcting the error 
in the date of the first mortgage, Lesure, in De- 
cember, 1877, gave to the plaintiff another mort- 
gage on the same premises, dated July 20, 1877, to 
secure the payment of a note of $1,200; and, as 
part of the transaction, the plaintiff discharged 
the first mortgage on the record, and gave back 
to Lesure the first note secured thereby. The 
mortgage thus given contained full covenants of 
warranty and freedom from incumbrances, and 
made no reference to the mortgage to Stoddard. 
It did not appear that Lesure made any fraudulent 
representations at the time he gave the new mort- 
gage to the plaintiff, except such as might be in- 
ferred from the covenants contained therein. 
The defendant, Stoddard, had no knowledge of 
this transaction, and the plaintiff had no actual 
knowledge of the mortgage to Stoddard until 
August, 1878. In September, 1878, the plaintiff 
foreclosed under his second mortgage, and sold 
the premises under the power to his agent for 
$900, who re-conveyed to him, and immediately 
after the sale brought an action against Lesure 
for the balance, attached all his personal proper- 
ty, and, having recovered judgment, levied there- 
on. The defendant, Stoddard, having advertised 
said premises for sale under her mortgage, the 
plaintiff brought his bill for an injunction, 
and for the vacation of the discharge of the 
first mortgage, and for permission to fore- 
close the same. It was held, that the plaintiff, hay- 
ing voluntarily, and with full knowledge of all the 
facts, elected to proceed under his second mort- 
gage, was not entitled to the relief sought. 
Shotwell v. Murray, 1 Johns. Ch.512; Brooks v. 
Barker, 6 Johns. Ch. 166; Banta v. Garmo, 1 
Sandf. Ch. 383; Thomas v. Barton, 48 N. Y. 193; 
1 Story Eq., sec. 138. Opinion by Enpricort, J. 
—Childs v. Stoddard. 





SUPREME COURT OF WISCONSIN. 
December 17, 1880. 


EXEMPTION—PERSONALTY —CLAIM—WAIVER, 
—l. The exemption of $200 worth of ‘“‘stock in 
trade’’ from a larger stock (subd. 8,sec. 2982, Rev, 
Stat.) must be claimed, and the articles selected 
by the debtor at the time of the levy, or within 
reasonable time thereafter, or it is waived. 2. 
Where one has mingled with a stock of goods in 
his hands subject to sale for the debts of a third 
person, other goods not subject to such sale, so 
that the latter are undistinguishable except by 
himself, it seems that it is his duty to point these 
out and demand them of the officer who levies on 
the stock as property of such third person; anda 
neglect to do so is a waiver of his right. But, at 
least, where, in response to tho officer’s demand, 
he undertakes to state the nature of his claim to 
the goods, he is estopped from afterwards claim- 
ing them by a different title. 3. A judgment will 
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not be reversed for the giving of instructions not 
strictly correct upon abstract questions of law, 
where, under all the instructions taken together, 
the jury could not have been misled to appel- 
lant’s injury. Opinion by ORTON, J.—Tielke v. 
Morgan. 

PRACTICE—NEW TRIAL—WAIVER OF EXCEP- 
TIONS—SLANDER— MITIGATION OF DAMAGES.— 
1. If an order granting a new trial is reviewable 
upon appeal from the final judgment (a question 
not decided), still, if the party excepting to such 
order afterwards notices the cause for trial, ac- 
cepts costs awarded him as terms of granting a 
change of venue, and goes to trial, without ob- 
jection, in the courts to which the cause is re- 
moved, these acts are a waiver of his exception 
to the order for a new trial. 2. In an action for 
slander, plaintiff’s previous bad reputation, in re- 
spect to the crime charged by the slanderous 
words, may be considered in mitigation of puni- 
tive as well as of compensatory damages. Opin- 
ion by ORTON, J.—Maxwell v. Kennedy. 

INSOLVENCY — ASSIGNMENT FOR BENEFIT OF 
CREDITORS — PROPERTY IN TRANSITU.—Where 
property is in transit at the time of the making of 
a voluntary assignment for the benefit of credit- 
ors, under ch. 80, Rev. Stats., and is not mention- 
edin the assignment or inventory, and neither 
the vendor nor the vendee ever intended that the 
title should vest in such vendee making the as- 
signment, the assignee gets no title to the prop- 
erty, even if he gets it into his actual possession. 
Opinion by Cassopay, J.—Clark v. Bartlett. 

NoTE— EXTENSION — USURIOUS PREMIUM— 
DISCHARGE OF INDORSER.—1. An agreement to 
extend the time of payment of.a note past due 
‘for twenty or thirty days,’ is a good agreement 
to extend for a definite period of at least twenty 
days. 2. An agreement of the holder of a note 
past due, with the maker, to extend the time of 
payment for a definite period, in consideration of 
an usurious premium paid in advance, without the 
knowledge or acquiescence of the indorsers, dis- 
charges the latter. Opinion by Cassopay, J.— 
Hamilton v. Prouty. 


REPLEVIN— EsTOPPEL — RECEIPT GIVEN TO 
OFFICER LEVYING AN ATTACHMENT.—1. In re- 
plevin against an officer who has seized, on an at- 
tachmeut against a third person, goods which 
plaintiff claimed as his own, it appeared that 
plaintiff gave the officer a receipt for the goods, 
and retained them in his hands; but defendant in- 
sisted at the trial that his seizure was valid, and 
that he had a right to hold the goods as property 
of the attachment Jefendant. Held, that plaintiff 
was not precluded by his receipt from maintain- 
ing the action. 2. In an action against an officer 
who has seized goods on attachment, he may 
question the bona jides of a prior sale by the at- 
tachment debtor to the plaintiff. Opinion by 
COLE, C, J.— Williams v. Morgan. 

LIBEL—CHARGING LARCENY—PUNITORY DAM- 
AGES—QUANTUM.—1. Where an order refusing a 





new trial purports to be made pro forma, and is 
made without argument for the moving party, 
and without his insisting upon a hearing, it must 
be treated here as if made after argument and on 
full consideration. 2. Both parties having pro- 
duced numerous witnesses, and the testimony be- 
ing conflicting, this court declines to decide that 
the jury should not have given credit to the re- 
spondent’s witnesses. 3. The female defendant 
caused to be circulated Jprinted hand-bills, which 
charged the female plaintiff (who was a dress- 
maker) with retaining material furnished her to 
be made intoa dress for defendant, and imputed to 
her the crime of larceny. Held, that the article 
was libelous per se. 4. The case being one in 
which punitory damages might be allowed, this 
court does not find in a verdict for $2,000 proof of 
improper motive in the jury, and refuses to re- 
verse a judgment for that amount. Opinion by 
CoLE, C. J.—Bowe v. Rogers. 

REFERENCE—REPORT— NEW ISSUES—FRAUD- 
ULENT COMBINATION.— 1. While the court, on 
refusiug to confirm the report of a referee for 
trial, and granting a new trial on the same issues, 
should not ordinarily refer the cause for such 
second trial to the same referee, yet where, after 
a report in plaintiffs’ favor, defendant was per- 
mitted to amend his answer so as to raise a new 
issue, there was no error in referring the cause 
again to the same referee to take further testimony 
(with reference to such new issue), and especially 
where this was done by corsent of the parties. 2. 
In such a case it is not necessary for the referee 
to take again the testimony already taken, or to 
disregard it, or confine the findings in his second 
report to the additional testimony. 3. The fact that 
plaintiffs and the other buyers of farm produce at 
a certain village were combined in secret partner- 
ship, is no ground for the recovery of damages by 
one who has sold them such produce, from time 
to time, in ignorance of the partnership, where it 
appears that there was, nevertheless, a ‘‘healthy 
competition” in the trade at such village, and that 
plaintiffs in fact paid defendant a fair market 
price (measured by the markets in other like 
places) for his produce delivered to them. Opin- 
ion by COLE, C. J.—Fairbank v. Newton. 





SUPREME COURT OF INDIANA. 
January, 1881. 


TAXES—RIGHT OF SET-OFF—PRACTICE.—In 
an action by the county for taxes owing by ap- 
pellant, the latter asked to set-off against the 
claim an indebtedness which the county owed 
him. Held, that a set-off can not prevail against 
taxes levied for general or local governmental 
purposes. Cooley on Tax. 13. The county com- 
missioners have no power to declare, even by ex- 
press contract, a man’s taxes paid before they 
are assessed. 2. This court can not examine a 
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ruling excluding evidence, unless the ruling is 
assigned asa ground for aj new trial. Affirmed. 
Opinion by ELLioTT, J.— Scobey v. Decatur Co. 


PROMISSORY NOTE—ULTRA VIRES AS A DE- 
FENSE.—Appellee recovered judgment against the 
appellants, Johnson and Glick, and against 
Poock, who does not joinin the appeal. Johnson 
and Glick were sureties of Poock in the note sued 
on. Itis claimed that the note was given for 
money loaned by the appellee to Poock, who was 
not a member of said corporation, and that under 
the act of March 11,1875, the company had no 
right to make loans to others than its own stock- 
holders. Held. that if the appellee exceeded its 
powers in making the loan and taking the note 
it does not follow that it can not be enforced 
against the makers. The appellants and their 
principal were under no incapacity to borrow 
and to give their note, and their unwillingness to 
pay according to promise can not be justified un- 
der a plea that the lender had no right to give the 
credit. State Board of Agriculture v. Citizens’ 
Street Railway Co., 47 Ind. 407; National Bank 
v. Matthews, 8 Otto, 621. Affirmed. Opinion by 
Woops, J.—Poock v. Lafayette Building Associa- 
tion. 


VENDOR’sS LIEN — HUSBAND AND WIFE — 
PLEADING.—1. Where a husband negotiates the 
purchase of real estate and has the deed made to 
his wife, giving notes for the purchase money 
signed by himself and his wife, the taking of such 
notes should not be deemed a waiver of the ven- 
dor’s lien. The wife’s signature to the notes 
ereated no obligation, and the husband was the 
sole obligor. 2. Upon the complaint in this case, 
a personal judgment could not be rendered against 
the husband, because it averred that he signed the 
notes, not as surety for their payment, but to show 
his consent as husband to the execution of the 
same by his wife, and copies of the notes were 
not exhibited. But the court found that he signed 
the notesas maker. In this respect, the com- 
plaint was not supported by the finding. The 
complaint should have been so framed,that a per- 
sonal judgment could have been taken and first 
enforced against the husband, before resorting to 
the land. The vendor’s lien is not an original 
and absolute charge on the land, but only an 
equitable right to resort to it in case there be not 
sufficient personal estate. Bottorf v. Conner, 1 
Blkf. 287; Conwell v. Claypool, 8 Blkf. 124; Scott 
v. Crawford, 12 Ind. 410; Bowen vy. Fisher, 14 
Ind. 104; Dibblee v. Mitchell, 15 Ind. 435. Hav- 
ing taken the personal obligation of the husband 
for the unpaid purchase money, plaintiff should 
exhaust his remedy thereon before proceeding to 
a sale of the land upon a foreclosure of his hen. 
Reversed. Opinion by Woops, J. — Martin v. 
Cauble. 

NEW TRIAL—CUMULATIVE AND IMPEACHING 
EvVIDENCE— PRACTICE.—This was a complaint 
for a new trial under sec. 356 of the Code, 2 Rev. 





Stat. 183, for newly discovered evidence. It is ° 


well settled that a new trial will not be granted 
for newly discovered evidence which is merely 
cumulative to the evidence adduced on the orig- 
inal trial. Zouker v. Wiesh, 42 Ind. 169; Shigley 
v. Snyder, 45 Ind. 543; Winsett v. State, 57 Ind. 
26; Dodds v. Vannoy, 61 Ind, 89. 2. The rule is 
also well established that a new trial will not be 
granted for the admission of newly discovered 
evidence to contradict or impeaeh the testimony 
of a witness ona previous trial, either showing 
that the reputation of such witness was bad for 
truth, or that his testimony on the former trial 
was false. Fleming y. State, 11 Ind. 234; Jack- 
son v. Sharpe, 29 Ind. 167; Martin v. Garver, 40 
Ind. 351. Affirmed. Opinion by HowKk, J.— 
Shivel v. Baxter. 

NUISANCE — PERMANENT OBSTRUCTION OF 
SIDEWALK BY FRUIT STANDS.—Appeal by the 
State from a judgment acquitting the appellee of 
the offense of maintaining a public nuisance. The 
State asked the court to charge that if the defend- 
ant permanently maintained a fruit stand on the 
sidewalk of a street, the jury should find him 
guilty, such an obstruction being a nuisance 
within itself. The court modified the instruction 
as follows: **And that the obstruction essentially 
interfered with the comfortable enjoyment of said 
sidewalk.”’ Held, that the instruction asked should 
have been given. The common law doctrine was, 
thata public highway was a way common and 
free to all the king’s subjects to pass and repass at 
liberty, and that an unauthorized obstruction was 
indictable and punishable as a nuisance. Nor 
was it necessary to show anything more than that 
there was a permanent obstruction of the public 
way. People v. Vanderbilt, 28 N. Y. 396. While 
we have no common-law offenses, it has been held 
that there is such an offense as a public nuisance. 
Burk v. State, 27 Ind. 430. Followed to its logic- 
al consequences, that case would require us to 
hold that what was at common law a public aui- 
sance is such under our statute, and that perma- 
nently obstructing a highway is, per se, a public 
nuisance, because it was always such at common 
law. Weare inclined to hold this to be the cor- 
rectruling. The question is not whether travel 
was interfered with, but whether there was an 
unlawful incroachment upon a public street by the 
erection of a permanent obstruction. Angell on 
Highways, sec. 226. There is a distinction be- 
tween the temporary occupancy of public streets 
for commercial or building purposes, and their 
permanent obstruction. Wood v. Mears, 12 Ind. 
515. But even such temporary use may go to the 
extent of becoming a public nuisance. Appeal 
sustained. Opinion by ELLioTT, J.—State v. 
Burdetta. 

PLEADING—ANSWER OF PAYMENT.—In an ac- 
tion to recover for money paid as indorser on 
three promissory notes, an answer by one of the 
defendants that, prior to the commencement of 
the suit, he fully paid and satisfied ‘‘the note sued 
on,”’ is bad, as being pleaded in bar of the whole 
action, while setting up matter which at most 
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could bar but a part of it. An answer alleging 
that the notes were executed for the sole benefit 
of A B, and that plaintiff had been fully paid by 
moneys he had received from the estate of said A 
B, is also bad, because it does not show that there 
was any agreement between the administrator of 
the estate and the plaintiff, that the money so re- 
ceived should operate as a payment of the claim 
sued for, and without such an agreement it could 
not so operate. Reversed. Opinion by WORDEN, 
J.—Johnson v. Breedlove. 


JUSTICES’ COURTS — RIGHT OF APPEAL.—An 
appeal wlll not lie to this court from a final judg- 
ment ina civil action originating before a justice 
of the peace, where the amount in controversy. 
exclusive of interest and costs, does not exceed 
$50. Louisville, etc. R. Co. v. Jackson, 64 Ind. 
398. Appeal dismissed. Opinion by HowKk, J.— 
Wagner v. Kastner. 


UNLAWFUL CONVERSION— DWELLING HOUSE 
SITUATE ON LAND OF ANOTHER. — This was 
an action by Mary Ransdell against Griffin, 
charging unlawful conversion to his own use of a 
dwelling-house on Griffin’s own land. A dwell- 
ing-house situated on the real estate of another 
may, under some circumstances, be treated as per- 
sonal property. Foy v. Reddick, 31 Ind. 414; 
Ham vy. Kendall, 111 Mass. 297. But in an action 
for the unlawful conversion of a dwelling-house 
by the owner of the land on which it is situated, 
the turden is on the plaintiff to affirmatively 
show some valid contract which will overcome the 
presumption that the dwelling-house is real prop- 
erty owned by the owner of the soil. The con- 
struction of a house by a tenant upon leased land 
gives the tenant only a restrictive right of removal; 

‘forif not removed before the expiration of the ten- 
ancy,the tenant’s right to the house will be lost; af- 
ter the expiration of the tenancy the house becomes 
apart of the freehold, and vests absolntely in the 
owner of the freehold estate. Cromie v. Hoover, 
40 Ind. 49. On the trial appellee testified that she 
authorized her husband to trade or sell the house, 
and Griffin, the owner of the land. testified that 
he bought the house from the husband of appellee. 
A wife may constitute her husband her agent to 
sell personal property, and a sale made by him 
under such authority will pass title. Lichtenber- 
ger v. Graham, 50 Ind. 288. Appellee’s claim, if it 
ever had any substantial existence, was therefore 
divested. Reversed. Opinion by ELLiortT, J.— 


Griffin v. Ransdell. 


DEED—CONDITION SUBSEQUENT — WAIVER.— 
Action to have a deed executed by the plaintiff to 
his son set aside. The deed set forth, as the con- 
sideration of it, natural love and affection and 
‘the better maintenance and support” of the 
grantors. Held, that these words did not import 
a condition subsequent. The better maintenance 
aud support of the grantors was a part of the con- 
sideration, but there is nothing to indicate that 
the grantee was to furnish, or that he had not al- 
ready furnished, this better maintenance and sup- 





port of the grantors. The case was tried on the 
theory that the deed was executed upon a condi- 
tion subsequent; but even on this theory the court 
might well have found that the appellant had 
waived the condition and his right to insist upon 
a forfeiture for breach of the condition, because 
it appears in evidence that the appellant delivered 
the deed to the grantee long after he had removed 
from appellant’s house and the land described in 
the deed. The evidence also shows that no de- 
mand was ever made by the appellant for per- 
formance of the supposed condition subsequent. 
The court did not err.in its finding. 2 Wash., 
Real Prop., 3d ed., 13-16; Rushv. Rush, 40 Ind. 
83; Petro v. Cassiday, 13 Ind. 289. Affirmed. 
Opinion by HowK, J.—Risley v. Mc Niece. 

FRAUDULENT CONVEYANCE—MORAL OBLIGA- 
TION—HUSBAND AND WIFE.—Complaint by the 
appellant, as assignee of Rogers for the benetit of 
creditors, to recover real estate alleged to have 
been conveyed by Rogers, by way of mortgage, 
to his children, in fraud of his creditors. The 
answer alleged that the purchase money of the 
land conveyed was furnished by the wife of 
Rogers, that it was then agreed that the sum so 
furnished should be paid by said Rogers to the 
mortgagees, and that the mortgage was executed 
in accordance with said agreement. Held, that 
the answer was good. The contract was not that 
the wife should have an interest in land, but 
that money which she advanced to purchase land 
should be paid to her children. Such a contract 
need not be in writing. A mortgage will not be 
conclusively presumed to be fraudulent, because 
it purports to secure a sum in excess of the debt 
really due. It is the exclusive province of the 
jury to determine whether an act is fraudulent 
or not. Leasure v. Coburn, 57 Ind. 274. When 
there is a moral obligation which can not be en- 
forced on account of the provisions of the stat- 
ute, the party may waive the provisions of the 
statute, and the transfer will be valid as against 
ereditors. Bump on Fraud. Con. 221. This case calls 
strongly for the application of this rule; for here 
the creditors seek not only to subject the real es- 
tate to sale, but to free it from the lien for the 
money with which it was purchased. If it be 
conceded that the mortgagor intended to defraud 
his creditors,this would not affect the mortgagees, 
unless it affirmatively appeared that they had 
knowledge of such fraudulent intent. Parton 
v. Yates, 41 Ind. 456. Affirmed. Opinion by 
KEvuiortT, J.—Gaf v. Rogers. 
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QUERIES AND ANSWERS. 


\*,* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request - 
ed. Tosavetrouble for the reader each query will be re- 
peated whenever an answer to it is printed. The queries 
must be brief; long statements of facts of particular cases 
must, for want of space, be invariably rejected. Anonymous 
communications are not requested. | 





QUERIES. 

7. Isa person appointed by a justice under § 2862, 
Rev. Stats. Mo., 1879, authorized to serve a writ of 
attachment? If not, ean the proper constable vali- 
date such service by adopting it as his own act, before 
any other writ has been levied on the property so 
seized by such appointed person? A.H. J. 

Mound City, Mo,, Jan. 21, 1881. 





8. Can the indorser of a negotiable note before due, 
impeaeh the validity of the note he has indorsed, in 
an action between his indorsee and the maker, in 
Missouri? Please give authority. SUBSCRIBER. 

Columbia Law School, Jan. 21, 1881. 





9. Aowns a piece of land and conveys by deed to 
B. The next day A gives Ca mortgage deed, with 
power of sale. Both deed and mortgage were sent 
in same envelope to reeorder, and both filed at same 
time. Neither B nor C had any knowledge of the 
transfer to the other until after A’s death. The land 
has been sold under mortgage toE. Who owns the 
land? Please cite any authorities. Ss. 

Stockton, Mo. 





10. If A donate by deed to the County of B, certain 
lands to be forever used as an open public square, 
which donation is accepted by B, and said land is 
platted, laid off and used by B as an open public 
square for a time, but afterwards used by B for a dif- 
ferent purpose, which caused the land to revert back 
to A, had A, before condition broken by B and de- 
mand of possession by A, any interest in said lands. 
either legal or equitable, that he could convey to C? 
Would a demand for possession by A upon B, before 
bringing action, be necessary, if he could show that 
such demand would have been whoily unavailing? If 
a demand by A for possession, after condition broken 
by B, is absolutely necessary to give him aright of 
action to recover said lands, would the fact that A 
(during the time that B, in violation of suid deed, 
was inclosing said lands, or doing any other thing in 
violation of the same) forbid him so doing, be a suf- 
ficient demand or act of ownership or control of said 
lands, to give bim a right of action against B for pos- 
session of the same? C.N. Morton. 





“11. A purchases a ticket entitling him to a reserved 
seat at a theatrical performance. He enters the thea- 
ter, and, at the conclusion of the first act, leaves the 
house, and not being disposed to return, sells the 
check or pass receivec from the door-keeper on leay- 
ing, together with the ticket for his seat, to B—is B 
entitled to admission upon the pass? 

BERNARD. 





CORRESPONDENCE. 





ditor Central Law Journal: 
A coincidence so remarkable happened here to-day, 
that thinking it would be interesting to your readers, 
I communieate it. A cause was tried in a justice’s 
eourt before a Jewish justice of the peace; both plaint- 








iff and defendants are Jews, the attorneys.on both 
sides also,and the case, being one of sale and accept- 
ance of proposition for sale, was decided upon the 
principles laid down in ‘‘Benjamin on Sales,’’ that 
being the authority relied on in the case. As your 
correspondent is one of the attorneys engaged in the 
case, I can not think my co-religionists can take um- 
brage at mention of the case. Yours truly, 
J.J, ABRAMS. 
Savannah, Ga., Feb, 1, 1881. 








RECENT LEGAL LITERATURE. 





A MANUAL OF MEDICAL JURISPRUDENCE. By 
ALFRED SWAINE TAYLOR, M.D., F.R.S., Fellow 
of the Royal College of Physicians; Honorary 
Member of the Medico-Legal Society, of New 
York; of the Societe de Medecine Legale of Par- 
is; and of the Medical Society of Sweden; 
late Lecturer on Medical Jurisprudence and 
Chemistry in Guy’s Hospital. Eighth Amer- 
ican Edition, from the tenth London Edition, 
containing the author’s latest notes, made 
expressly for this edition. Edited, with addi- 
tional notes and references, by JOHN J. REESE, 
M.D., Professor of Medical Jurisprudence and 
Toxicology in the University of Pennsylvania, 
Fellow of the College of Physicians of Phila- 
delphia, Physician to St. Joseph’s Hospital, and 
to the Girard College for Orphans, Honorary 
Member of the New York Medico-Legal Soci- 
ety. With illustrations on wood. Philadel- 
phia: Henry C. Lea’s Son & Co. 1880. 


The number of editions through which this 
work has passed, both in this country and in 
England, is the best evidence of the exceptional- 
ly high rank it has so long maintained as a manu- 
al of medical jurisprudence; it is, therefore. too 
late to enter upon a detailed examination of its 
contents with a view to criticism, and the profes- 
sion is too familiar with the work to render any 
extended notice of it necessary. We are, there- 
fore, necessarily confined to the improvements to 
be found in this new edition. But we cannot re- 
frain from expressing the opinion that the high 
esteem in which it is generally held, at least by 
the members of the legal profession, is owing 
largely to its conservative treatment of medico- 
legal questions. If medical witnesses would more 
generally follow the author’s advice, by declining 
to express an opinion or state a fact not founded 
upon, or growing out of their own personal ob- 
servation or experience, they would many times 
save themselves from humiliating exhibitions of 
gross ignorance where they assume superior 
knowledge. It is undoubtedly true that a man 
may be an excellent physician, and still a most 
lamentable failure as a medical expert; but we 
have seen physicians who either did not realize, 
or were not willing to admit this fact, and hence 
permitted themselves to be led on to slaughter by 
acute lawyers, who had crammed for the occa- 
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sion. The disrepute into which the testimony of 
so-called medical experts has fallen of late years, 
is owing, we think, largely to a neglect of this ad- 
vice. There seems to be manifested, on the part 
of many of them, a disposition to go outside of 
their actual experience, and give juries theories 
for facts; and as the theories of even the most 
learned do not invariably lead to the same con- 
clusion, a conflict of evidence frequently arises, 
and the jury have no alternative but to give the 
defendant the benefit of the doubt. 

It is fortunate that so recently before his death 
the author revised this work, adding to it the la- 
test results of his long and varied experience and 
research. The additions by the American editor 
are valuable, and his high standing asa medical 
writer is a sufficient guaranty that he has sup- 
plied the latest and best information of special 
interest on this side of the Atlantic. The pub- 
lishers are entitled to much credit for the hand- 
some style in which they have presented the work 
tothe public. There are 933 broad pages, printed 
in clear, yet compact type, containing matter 
enough for two good-sized volumes as law books 
are frequently printed. The binding is half Rus- 
sia, and is neat and substantial. It is a good 
solid book, both as regards its matter and its 
mechanical execution. 








NOTES. 





——tThe jury impanneled to try Buford for the 
murder of Judge Elliott, of Kentucky, has brought 
in a verdict of acquittal on the ground of insan- 
ity. The instructions of the court seem to have 
presented the case to the jury very fairly; and, 
while the result is to be regretted, the responsi- 
bility must rest upon the jury rather than the 
court. 


— The Galveston lawyers have got a good 
laugh on a brother attorney who was defending a 
colored kleptomaniac on the plea of insanity, 
The attorney for the defendant made an eloquent 
speech, on the irresponsible condition of his cli- 
ent’s mind, to the jury, and took his seat. His 
idiot client reached over, touched his advocate’s 
arm, and said emphatically, “You is de biggest 
fool on Governor’s Island.”? The opposing at- 
torney remarked, ‘‘There, I told you he had lucid 
intervals.” 

—Judge A. M. Aiken, of the corporation 
court of Danville, Va., created quite a sensation a 
few days ago in sentencing a prisoner who had 
been tried for the murder of a man named Han- 
kins, and whose punishment was fixed by the jury 
at eighteen years in the penitentiary, He said: 


“‘Scott Thompson, your present situation, whether 
you be guilty or innocent of the murder of Han- 
kins, is due to the moral cowardice of twelve 
Hither you are altogether innocent of the 


men. 


o 





accusation made against you by the Common- 
wealth, or you perpetrated a murder of the first 
degree in law, and of the foulest in cold-blood 
and unfeeling atrocity. If you were believed in- 
nocent, « monstrous crime rests upon those who 
declare you guilty. If you are guilty, your wicked 
life has been saved by the criminal weakness of a 
jury who had not the moral courage to act fear- 
lessly and to the full extent of the law upon evi- 
dence the truth of which they endorsed by the ver- 
dict they rendered.”’ His honor then reviewed 
the evidence, and concluded as follows: ‘Upon 
this testimony it was not even insisted by your 
advocates that Hankins was dead when he was 
thrown into the canal, and the verdict of the jury 
in ignoring the evidence and finding you guilty 
of voluntary manslaughter, was a despicable 
evasion of their disagreeable duty to vindicate 
the outraged law of the Commonwealth, by in- 
flicting on you itsawful but well-merited penalty. 
The court has no power to set aside the verdict 
against you. If you are innocent, curses 
and contempt must be mingled with your feelings 
of grief at the injustice that has been done you. 
If you are guilty, you should rejoice and praise 
God that you fell into the hands of, and was tried 
by, a jury of your own peers. The judgment of 
the court is that you be imprisoned in the peni- 
tentiary for the period found by the jury.” 


——From the Telephone v. Telegraph trial. 
Learned and solemn judge—*Would you mind, 
Mr. Buzfuz, showing us the practical working of 
this marvellous instrument?” ‘Certainly, your 
ludship. Would your ludship speak into this tele- 
phone—which is, I believe, connected with the 
office of the company?” His ludship, rather hard 
up for something to say, amid a breathless si- 
lence—*‘Hullo! who are you?” Pause of two sec- 
onds; intemse excitement. Innocent but facetious 
clerk at the other end—*“If it comes to that, who 
the deuce are you?”? Tableau. 





Prior to the war, two lottery dealers, who 
hailed from Atlanta, Ga., were trie! fora viola- 
tion of the penal code, and acquitted. The pros- 
ecuting attorney, who was sufliciently intoxicated 
to be indifferent to consequences, asked the court 
to bind over the prisoners for keeping a gaming- 
table. This motion was denied. ‘The prosecuting 
attorney then asked that they be committed as 
vagrants. This was also refused. This motion 
was followed by one asking that the accused be 
held to answer to the charge of being a nuisance, 
which shared the fate of its predecessors. ‘The 
fun-loving judge, who was a Georgian, perceiving 
the condition of the State’s attorney, asked if he 
did not wish the defendants to be sent to jail for 
being Georgians. As quick as lightning the at- 
torney was on his feet, and remarked: ‘That is 
altogether unnecessary, may it please the court, 
for they are included in the motion I last made.” 
The court-room was convulsed with laughter, but 
Judge D., although he loved a joke at another’s 
expense, failed to see the point. 
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